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INTRODUCTION TO THE PROJECT

St. Lawrence Cement Company (SLC) is proposing to construct a new coal-fired cement plant in
Greenport, New York, adjacent to the City of Hudson at the site of an existing limestone mine. The plant
will be the largest cement manufacturing facility in New York State and possibly the largest in the nation,

with the capacity to produce approximately 2.6 million metric tons of cement annually.!
The core of the Greenport operation will be the preheater/precalciner tower and rotary kiln, which

will be housed in a massive building, topped by a 402-foot tower. Other operations include storage buildings
for raw materials, a raw grinding building, a clinker cooler building, clinker silos, a finish grinding building,
finished cement silos and various ancillary buildings. The coal burned at the facility as well as gypsum and
granulated blast furnace slag (GBFS) will be stockpiled at SLC’s existing dock in the City of Hudson, which
will be significantly expanded to accommodate the barges transporting raw materials and finished product to
and from the plant.

Upon completion of the Greenport project, SLC is proposing to shut down its existing cement kiln in
Catskill, New York, located six miles south of the Greenport site on the other side of the Hudson River. The
Catskill plant has a production capacity of approximately 600,000 metric tons per year, less than one-quarter
the size of the proposed Greenport plant. SLC has indicated that it intends to continue various grinding,
packaging, storage, and shipping operations at Catskill; in addition, cement kiln dust (CKD) from the
Greenport facility will be trucked to Catskill for disposal in the existing CKD landfill. Employees from
Catskill will be transferred to Greenport and SLC anticipates that the new, much larger plant will result in a

net increase of only one job.

PRELIMINARY STATEMENT

Friends of Hudson (“FOH”) submits this brief in response to the brief on appeal submitted by St.
Lawrence Cement (“SLC”) and Department Staff which appeal the Initial Rulings of the Administrative Law
Judges on Party Status and Issues dated December 7, 2001. In its appeal SLC has challenged all eight issues
identified for adjudication by the ALJs. Staff has appealed all but the adjudication of the purported economic
benefits of the project.

Set forth in the body of this brief is FOH’s response to the myriad objections raised by SLC, and to a
lesser extent Department Staff. FOH apologizes for the length of this submission, but was constrained by
the unprecedented size of SLC’s brief. Nevertheless, this brief cannot respond to each instance where SLC

seeks a de novo review of the ALJ’s decision - and nor should it. The extensive record of this case and the

I sLers parent corporation, Holnam, has proposed a 4 million metric ton per year facility in Missouri which would be
the largest in the world.



thoughtfully detailed Initial Ruling, it should be evidence enough that the Ruling should be upheld.

Two important points need to be made to place the context of this case in the proper prospective.
First, SLC expends considerable energy arguing that this is a replacement project with “state-of-the-art”
emission controls which should influence the Commissioner’s decision. However, notwithstanding the fact
that the emission controls are not state-of-the-art, the Commissioner must note that FOH is not opposed to
the replacement of the existing Catskill facility. That plant is a dirty, archaic, dinosaur that should have been
upgraded decades ago. However, since 1970 it has enjoyed the benefits of the grandfathering provisions of
the Clean Air Act which did not require existing industrial sources to be retrofitted with emission control
features. Facilities, such as SLC garnered the grandfathering exemption based upon the presumption that
existing facilities would soon meet the end of their useful lives and would be upgraded when replacement
facilities were constructed. For SLC, that time has come. Therefore the review of this project is not a
comparison to what currently exists, but against what should be required for a new facility that is truly state-
of-the-art, recognizing that such a facility will operate for at least 50 years. SLC has already benefitted from
over 30 years of operations largely protected from emission controls and must now meet the requirements of
New Source Review.

The second issue concerns SLC’s oft-stated characterization of Hudson and Greenport as the long-
term site of the cement industry to support its claim that it is a compatible land use. While the cement
industry operated in the area from the early 1900's, it has not done so for more than a quarter century when
SLC shut down in 1975. At that time SLC abandoned the community. Over the decades since, Hudson,
Greenport, and the surrounding area of Columbia County have changed and developed a new economic base
and character. It is the current setting in which SLC must be judged, an area that has revitalized and overcome
its post industrial blight - not a halycon image of a romantic industrial past that never truly existed.

FOH briefs below all of the issues to which it presented its petition for party status with the
exception of visual impacts. For that issue, FOH relies upon the brief being submitted by the Hudson Valley
Preservation Coalition and The Olana Partnership. FOH adopts the arguments contained therein and
preserves its rights. FOH intends to fully participate in the adjudication of the unmitigated visual impacts of

the project.

PROCEDURAL HISTORY/SUMMARY OF ISSUES RAISED

SLC submitted final project documents to the Department on April 27, 2001. These documents
included the Draft Environmental Impact Statement (DEIS), Air Permit Application, State Pollutant
Discharge Elimination System (SPDES) wastewater discharge permit application, Application for Use of
Land Underwater, and Joint Permit Application. DEC scheduled a legislative hearing on the project and

solicited petitions for party status from parties interested in participating in an issues conference on the
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controversial project. Approximately 15 governmental and community organizations sought full party status
(several as part of the Hudson Valley Preservation Coalition). The ALJs Helene Goldberger and Maria Villa
conducted an 11-day issues conference, taking testimony on issues relating to air, plant/wildlife impacts,
wetlands, SPDES, mining, groundwater, water supply, blasting, traffic, noise, waterfront impacts, visual
impacts, community character, and project alternatives, among others. After submission of various post-
issues conference briefs and other materials, the ALJs issued their ruling on December 7, 2001. The 138-page
ruling identified the following eight issues for further adjudication:

. Air dispersion modeling. The ALJs concluded that: “An issue exists for adjudication because the
applicable regulatory authority and facts indicate that the use of . . . on-site meteorological data in the air
dispersion modeling would potentially result in a different outcome, specifically for impacts from SLC’s
proposed facility.” ALIJs’ Initial Ruling, p. 15.

. Short-term limits for nitrogen oxides (NOx). The ALJs concluded that “The adequacy of SLC’s NOx
LAER [lowest achievable emission rate] analysis is an appropriate subject for an adjudicatory hearing
because there is reasonable doubt as to whether the phase-in is necessary, whether the emission limits set by
staff in the draft permit are sufficiently stringent, and why SNCR [selective noncatalytic reduction] is not
proposed for the alkali bypass.” ALIJs’ Initial Ruling, p. 25.

. LAER with respect to volatile organic compounds (VOCs) and use of a regenerative thermal
oxidizer (RTO). The ALJs concluded that “There is an issue for adjudication regarding SLC’s conformity
with LAER with respect to VOCs and in particular whether the RTO is an appropriate technology to utilize
to attain LAER.” ALIJs’ Initial Ruling, p. 31.

. Particulate matter less than 2.5 microns (PM 5). The ALJs concluded that “The question of

whether or not SLC relied upon suitable data in making its assessments regarding PM, 5 emissions is

appropriate for adjudication” given the dispute among experts concerning whether SLC has properly assessed

the impacts of PM, 5.

. Noise. The ALJs concluded that “The proposed intervenors have raised a substantive and significant
issue with respect to noise,” noting that while SLC has committed to complying with local noise codes, these
codes provide only limited guidance as to appropriate noise levels for the project. ALJs’ Initial Ruling, p. 78.
. Riverine habitat mitigation plan. The ALJs found an issue for adjudication “[b]ased upon the
variance in expert opinion between FOH, Riverkeeper and SLC with respect to whether the
mitigation/compensation proposed by the applicant will substitute for the habitat that will be destroyed for
the project.” ALIJs’ Initial Ruling, p. 96.

. Visual impacts. The ALJs found “an adjudicable issue with respect to whether the applicant has
mitigated and/or offset the visual impacts of the project sufficient to merit permit issuance.” ALJs’ Initial

Ruling, p. 99.



. Economic impacts. The ALJs noted that economic impacts are a balancing factor under the State
Environmental Quality Review Act (SEQRA). They accepted economic impacts as an issue for adjudication
to facilitate assessment of the benefits of and need for the project in the event certain adverse impacts (such
as visual) cannot be mitigated. ALJs’ Initial Ruling, p. 122.

In addition, the ALJs required SLC to supplement its application on various other issues. The ALJs also

requested that DEC take steps to amend various draft permits and related materials.

THE CURRENT DISPUTE

In what is undoubtedly a record, SLC has submitted a 280-page brief appealing all eight of the issues
for adjudication. SLC also has contested the ALJs’ request that it supplement its analysis of Catskill as an
alternate location as well as their request that it prepare a record of compliance. SLC also challenges the
ALJs’ determination that the company’s mining operations are not exempt from SEQRA review as well as
various other rulings relating to emission reduction credits, traffic, coastal zone policies, community
character, and historic resources.

The crux of SLC’s appeal appears to be that the ALJs do not understand the basic criteria for
identifying an issue for adjudication and have, as a consequence, granted an adjudicatory hearing on the eight
issues in the absence of a sufficient offer of proof by the intervenors. SLC also accuses the ALJs of not
understanding the role of the State Environmental Quality Review Act (SEQRA) in permitting and of using
SEQRA to impose stricter standards than would otherwise be authorized under the various state and federal
regulations governing this project. These issues are raised generally at the beginning of SLC’s appeal and
arise again and again with respect to individual issues. DEC Staff, for their part, argue generally that their
decisions on the various issues identified for adjudication were reached after extensive review and are entitled
to deference. Like SLC, DEC Staff challenge intervenors’ offers of proof as inadequate.

On the issue of proof, both SLC and DEC Staff appear to be confusing the issues conference with the
adjudicatory hearing itself. The purpose of the issues conference is to provide potential intervenors with an
opportunity to identify substantive and significant issues for further review. Under the standards envisioned
by SLC and DEC Staff, intervenors would be forced to “prove their case” in the issues conference, rather
than offer proof that an issue exists and await adjudication of that issue at the hearing. This approach would
turn the issues conference into an adjudicatory hearing, and should be rejected.

On the role of SEQRA in the project review process, SLC misrepresents both the arguments of the
intervenors and the ALJs’ ruling. SLC has accused intervenors of using SEQRA to impose stricter standards
than those required by applicable laws and regulations; in fact, where intervenors argue for application of
SEQRA, they are seeking either to ensure compliance with existing standards or to address environmental

impacts that are not subject to specific laws or regulations.
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Previous Commissioner’s decisions make clear that substantial deference must be given to the ALJ’s
judgment on the question of whether a substantive and significant issue has been raised. We urge the

Commissioner to exercise that deference in this case and reject the appeals of SLC and Department Staff.

THE STANDARD OF REVIEW

I. The ALJs Applied the Correct Standard in Identifying Issues as “Substantive and

Significant”.

A. The Applicable Standard.

The parties appear to be in general agreement concerning the proper standard for review in this case;
at issue is what the standard means in practice. Under the State’s permit hearing procedures, when
Department Staff have determined that a permit application will meet all statutory and regulatory
requirements, petitioners must demonstrate that a particular issue is “substantive and significant” to justify
an adjudicatory hearing. 6 NYCRR § 624.4(c)(1)(ii1). The dispute between SLC and Department Staff on the
one hand and the ALJs and intervenors on the other hinges on what constitutes a “substantive and significant
issue” and, in particular, on what degree of proof is necessary to meet that standard and thus to justify
convening an adjudicatory hearing.

Under 6 NYCRR § 624.4(c)(2), an issue is “substantive” if “there is sufficient doubt about the
applicant’s ability to meet the statutory or regulatory criteria applicable to the project, such that a reasonable
person would require further inquiry.” As noted by the ALJs, a substantive issue “may also be raised by the
identification of a defect or omission of pertinent information in the application and EIS, so as to warrant
further inquiry.” ALJs’ Initial Ruling, p. 13 (citing Matter of Town of Brookhaven, 1995 WL 582471
(Interim Decision, July 25, 1995); Matter of Halfmoon Water Improvement Area, 1982 WL 25856 (Interim
Decision, Apr. 2, 1982)). In considering whether an issue is substantive, the ALJ must consult the
application and related documents, the petitions for party status, the record of the issues conference and
subsequent written arguments authorized by the ALJ.

Under 6 NYCRR § 624.4(c)(3), an issue is “significant” if “it has the potential to result in the denial
of a permit, a major modification to the proposed project or the imposition of significant permit conditions in
addition to those proposed in the draft permit.” In other words, the intervenors must show that the issue, if

resolved in their favor, would result in a significant change in the permit issued to the applicant.

B. The Standard of Proof Demanded by SLC Would Transform the Issues

Conference Into an Adjudicatory Hearing.



The Commissioner offered perhaps the best and most complete statement of how the standard for
adjudication should be implemented in practice in Matter of Hyland Facility Associates, 1992 WL 290000
(Aug. 20, 1992), which includes an extended dissertation on the issue. According to Hyland Facility,

The purpose of the issues conference and the subsequent issues ruling is to narrow the focus of the hearing to
those issues that are genuinely in dispute and which may affect the outcome of the permitting decision.
Given the resources that must be brought to bear in litigation, this approach was adopted in order to use the

technical and legal resources of all parties as efficiently as possible.

On the other hand, the issues conference is not a substitute for adjudication where genuine issues exist. The
Department’s issues conference process often involves multiple exchanges of information and responses.
While this iterative process may be necessary where complicated questions are at issue, a point may be
reached where this process begins to substitute for adjudication. The ALJ must guard against this
possibility.  Id. *1.

Consistent with the purpose of the issues conference, the offer of proof can take the form of
proposed testimony, usually that of an expert on the identification of some defect or omission in the
application. Where the proposed testimony is competent and runs counter to the Applicant’s assertions, an
issue is raised. In re Dalrymple Gravel & Contracting Co., 2001 WL 1172598, *4 (Sept. 25, 2001) (quoting
In re Halfmoon Water Improvement Area, 1982 WL 25856, (Apr. 2, 1982)); (In re Application of Whibco,
Inc., 1996 WL 33141599, *3 (Apr. 26, 1996)). In the alternative, the intervenor may propose to demonstrate
the existence of a defect or omission in the application that would affect permit issuance in some way. /d.
While offering a conclusory statement without a factual foundation is not sufficient to raise an issue for
adjudication, neither is the intervenor required to prove its case at the issues conference. At the issues
conference stage, it is enough to raise issues based on competent offers of proof; the actual evidence will be
heard later at the adjudicatory hearing. In re New York State Department of Transportation, 1996 WL
33100942, *9 (July 30, 1996). See Hyland Facilities, 1992 WL 290000, *1 (“in this case, it appears that
there has been more than adequate opportunity to present offers of proof and rebuttal. Any remaining
doubts should be resolved through the adjudicatory process”).

On appeal, SLC condemns the ALJs for failing properly to apply the “substantive and significant”
standard of review with respect to each of the issues identified. With respect to each issue, SLC argues that
the ALJs accepted intervenors’ issue for adjudication without an adequate offer of proof. This argument is
bizarre given the extent of review of this project. In SLC’s own words, the ALIJs held an “unprecedented”
15-day issues conference. SLC Appeal, p. 2. During the Issues Conference, Friends of Hudson (FOH) alone
offered the testimony of eight experts, including professional engineers, environmental scientists, ecologists,

and others in support of the various issues identified for possible adjudication. These offers of proof were
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accompanied by various written submissions intended to flesh out the various issues and provide additional
information and documentation in support. It seem improbable that this unprecedented review would not
turn up even one issue which justified further review under the standards articulated in 6 NYCRR Part 624,
particularly given the size and potential impact of the project.

SLC appears, in its 280-page brief, to have confused the issues conference with the adjudicatory
hearing, insisting in each case that SLC prove that DEC has erred with respect to a particular issue. As noted
above, however, it is enough at the issues conference stage for FOH to raise an issue based on a competent
offer of proof; the actual evidence will be heard later at the hearing. The approach advocated by SLC would
turn the issues conference from a forum for identifying issues into a full-scale hearing. Intervenors, faced
with the possibility of having their issues for adjudication rejected, would be compelled to offer extensive
proof on each and every issue, necessitating a like response from Department Staff and the applicant. This
process would delay final permit review and approval and impose unnecessary burdens on intervenors,
applicants and DEC staff alike. The absurdity of such a scenario is illustrated in this case by the short time
between release of the DEIS and the date for filing petitions for party status, which precluded development
of complete testimony. The ALIJs recognized the problem with SLC’s approach in their decision when they
noted the following in conjunction with SLC’s VOC LAER arguments:

If DEC issues conferences were to adopt the procedures suggested by SLC — that the “entire spectrum of
information regarding [the] technology. . .” be made available — these conferences would become trials rather
than issues conferences. TR 490. And, because there is no procedure for examination of witnesses or prior
discovery, they would not be trials that would lend themselves to findings of fact. Rather, there is a need for
an adjudicatory hearing so that two technical positions can be subject to cross-examination and a finding made

based upon the record. ALJs’ Initial Ruling, p. 32.

C. The ALJs’ Findings of Fact are Entitled to Substantial Deference.

Throughout its appeal, SLC argues repeatedly that the decisions reached by DEC Staff on permitting
issues are entitled to deference. SLC neglects, however, to afford the same deference to the ALJs with
respect to their findings. During the issues conference, the ALJ is the primary finder of fact and is
responsible for sifting through the offers of proof and responses and determining whether factual issues exist
that merit adjudication. According to the Commissioner in Hyland Facility, 1992 WL 290000, *2:

The rules which allow for an appeal of an issues ruling to the Commissioner are not intended to provide an
opportunity for a de novo review of the party’s submittals nor are they intended to elicit an independent
judgment on whether a factual dispute inquiry into an issue is prudent. Where the question is one of whether
a factual dispute requires adjudication, substantial deference must be given to the ALJ’s judgment. In

contrast, where the appeal involves issues of law or policy, a more probing review is called for. [The
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commissioner’s] review of rulings that are based on an ALJ’s assessment of whether a factual dispute is
substantive and significant will therefore be limited to whether or not the ALJ has properly applied that
standard; [the commissioner] will not independently judge whether the dispute is substantive and significant
unless the ALJ has not applied the standard. (emphasis added)

See also In re Amenia Sand & Gravel, Inc., 2000 WL 1845906, *4 (Nov. 22, 2000) (ALIJ is the primary judge
of whether a fact issue exists and substantial deference is given to the ALJ’s judgment); In re Integrated
Waste Systems, Inc., 1995 WL 141366, *3 (Mar. 4, 1995) (where the question is whether a factual dispute
requires adjudication, substantial deference is given to the ALJ’s judgment); In re Preble Aggregate, Inc.,
1995 WL 582480, *1 (Sept. 7, 1995); In re Application of New York City Department of Environmental
Protection, 1993 WL 267972, *1 (June 1, 1993); In re Application of Peckham Materials Corp., 1993 WL
113776, *1 (March 15, 1993).

The Commissioner went on to apply that standard in Hyland Facility as follows.
In large measure, the offers of proof in this case consist of criticism by experts retained by the Intervenors
concerning the adequacy of the analysis of impacts in the application and associated studies. In rebuttal, the
Applicant and Staff for the most part argue that their evidence is far weightier, that the Intervenors’ offers a

proof are based on mere speculation and that the Intervenors’ potential witnesses lack adequate credentials.

The Intervenors have convinced ALJ DuBois that these offers are substantive and significant in nature. She
was convinced that they showed inconsistencies or ambiguities in the application, pointed out situations
where additional information was reasonably required and put into question assumptions made in studies that
were performed by the Applicant. Based on the background of the Intervenors’ witnesses, their analyses and
the logic of the arguments presented, she concluded that the Intervenors’ offers of proof were not based on
mere speculation and that there was a reasonable possibility that the Intervenors would prevail in the
adjudication, at least to the extent that the now proposed permit conditions would be modified in some
substantial way. It is also clear that she placed the burden of persuasion on the intervening parties and that
only when that initial burden was met did she examine whether adequate rebuttal was provided by either the

Applicant or the Department Staff.

While there may be room for another to examine the identical offers of proof and come to a different
conclusion by weighing them differently, a review of the rulings and the record on appeal demonstrates that
ALJ DuBois has based them on the established criteria for finding substantive and significant issues. Her
Rulings should be upheld.



The principles at play in Hyland Facility should apply here. The chief ALJ in this case, Helene
Goldberger, has been an administrative law judge with DEC since 1995 and has presided over dozens of
administrative hearings. In prior years, she worked as an attorney first for the Department and then for the
New York State Attorney General’s office. In light of this experience, it can safely be assumed that Ms.
Goldberger is more than familiar with the standards governing the identification of issues of adjudication.

In this case Ms. Goldberger and her colleague, Maria Villa, reviewed the permit application, DEIS and
related documents submitted by SLC, together with the extensive issues conference transcript and other
offers of proof made by intervenors. They weighed that information and identified the eight issues listed
above out of the many offered by intervenors as issues for adjudication. Consistent with the standards

articulated in Hyland Facility and other decisions, these conclusions are entitled to substantial deference.

II. The ALJs’ Correctly Defined the Role of SEQRA in the Project Review Process.

A. Introduction

A related issue raised by SLC on appeal is the role of the ALJ in assessing issues under SEQRA.
Under 6 NYCRR § 624.4(c)(6), where a DEIS accompanies the permit application, its sufficiency will be
judged applying the same standard as applies to other issues. Have intervenors raised substantive and
significant issues with respect to the DEIS that merit adjudication? See In re William E. Dailey, Inc., 1995
WL 394546, *1 (June 20, 1995) (DEC may adjudicate issues concerning sufficiency of DEIS provided they
are substantive and significant); In re Dalrymple Gravel & Contracting Co., 2001 WL 1172598, *5 (Sept. 25,
2001) (where issue raised concerning sufficiency of DEIS or ability to make findings required by 6 NYCRR §
617.9, determination to adjudicate will be made in accordance with substantive and significant standards set
forth above).

B. The ALJs Have Not Used SEQRA to Impose Stricter Regulatory
Standards.

In this case SLC condemns the ALJs for allegedly using SEQRA as a “whimsical regulatory catchall.”
SLC Appeal, p. 13. The crux of SLC’s argument appears to be that the ALJs allowed intervenors to use the
adjudicatory process “as a forum to litigate the general sufficiency of standards™ and to impose stricter
standards than those contained in the applicable regulations. /d. As discussed in greater detail below, this
argument, like SLC’s broad arguments relating to the standard of review, has no merit whatsoever. Nowhere
has Friends of Hudson or any other intervenor argued that DEC should impose stricter standards than those

established by regulation. Instead, intervenors are merely arguing that the permit, as issued, either does not
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accurately reflect the standards as they currently exist or that there are no standards, leaving SEQRA as the
sole basis for ensuring that the project does not result in unmitigated adverse environmental impacts.

On the issue of PM, 5 emissions, for example, SLC accuses the intervenors of relying on SEQRA as a
basis for imposing a more stringent standard on PM, 5 emissions than the one promulgated by EPA in 1997.
In fact, however, intervenors are not challenging the standards for PM, 5 nor are they arguing that the

standards should be stricter. Intervenors support the standards and wish that they were currently being
implemented in New York. In the current regulatory vacuum, however, the only mechanism available to
ensure that New Yorker’s are properly protected against the acknowledged health and environmental effects
of very fine particulate is SEQRA, a fact acknowledged by the Appellate Division in Uprose v. Power
Authority of State of New York, 285 A.D.2d 603 (2d Dept. 2001), leave to appeal denied by, — N.E2d
(Nov. 20, 2001).

In another example, SLC accuses Intervenors of improperly relying on SEQRA in support of its
arguments concerning SLC’s air modeling. Again, however, intervenors are not using the adjudicatory process
as a forum for litigating the general sufficiency of regulatory standards. On this issue, intervenors’ arguments
are premised on a desire to ensure compliance with the relevant air standards by requiring SLC to model those

impacts properly.

C. SLC’s Arguments Concerning the Role of SEQRA Would Render
SEQRA Meaningless.

More generally, SLC’s view of SEQRA would render the statute effectively meaningless. As the
Commissioner is aware, SEQRA’s substantive mandate requires a reviewing agency to identify the relevant
arcas of environmental concern, take a “hard look™ at those areas, and make a “reasoned elaboration” of the

basis for its determination. H.O.M.E.S. v. NYSUDC, 69 A.D. 2d 222, 231-23 (4th Dept. 1979). As part of

this substantive mandate, SEQRA requires agencies to choose alternatives, or require mitigation measures

which minimize or avoid adverse environmental impacts to the maximum extent practicable. ECL §8-0109(1),
(8). Moreover, to achieve these goals the agency may impose “conditions upon an applicant’s project to
minimize or avoid environmental impacts” which are “unrelated to any specific permit standards or criteria”

Ulascwicz, The Department of Environmental Conservation and SEQRA: Upholding its Mandate and

Charting Parameters for the Elusive Socio-Economic Assessment, 46 Alb L. Rev. 1255, 1259 (1982); See also
Town of Henrietta v. DEC, 76 AD 2d 215 (4th Dept. 1980). Obviously, an applicant’s compliance (or lack

thereof) with applicable regulatory and other standards is relevant to making this assessment. However, it is
not the only relevant review for SEQRA purposes. If SEQRA were limited to assessing an applicant’s

compliance with applicable standards and regulations it would serve no meaningful purpose whatsoever.
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Instead, SEQRA looks at projects more broadly, attempting to determine whether a particular action will
have significant adverse environmental impacts and, if so, whether those adverse impacts have been properly
mitigated. Id. Indeed as noted above, SEQRA’s broad mandate to identify, avoid or minimize potential
adverse environmental impacts supplements the reviewing agency’s legislative and regulatory requirements.
SEQRA, thus, simply is an overlay, supplementing the existing authority already possessed by these
agencies or public corporations when acting as approving agencies for the purposes of SEQRA. In other
words, in addition to the concerns these agencies and units of government already consider as part of their
legislative mandate, they must now take into account environmental matters when deciding whether or not to
approve an action covered by SEQRA. However contrary interpretation urged by petitioners (i.e., that the
provision means SEQRA changes minimally, if at all, the way an approving agency reaches a decision) makes
no sense in light of the clear mandate to approving agencies expressed in other parts of the statute is not
misplaced.

In this case, several of the environmental issues identified for adjudication, such as visual impacts, are
not regulated by a particular environmental statute or regulation, making SEQRA an essential component of
the project review process. In other cases, such as noise, there is a local regulation addressing the particular
impact under review. However, the standard addresses only one aspect of the facility’s environmental
impacts, leaving other related aspects of the project unaddressed. In these circumstances, SEQRA serves the
essential purpose of ensuring that these significant environmental impacts, which are not covered by specific
standards, do not go unreviewed and unregulated.

Under the cramped view of SEQRA advocated by SLC, the Department and other lead agencies
would be limited in their SEQRA review to assessing only whether the project met regulatory standards.

This approach is contrary to SEQRA’s broad mandate and would render SEQRA meaningless.

ARGUMENTS
L. Intervenors Have Raised a Substantive and Significant Issue Relatingto ~ SLC’s Air Modeling.
A. Introduction.

Over approximately 30 pages, SLC strenuously attacks the ALJs’ decision identifying as an issue for
adjudication the air modeling conducted by SLC in support of the Greenport project. Despite their attempts
at obfuscation, this issue is a simple one. With the consent of Department Staff, SLC conducted air modeling
to determine the impact of the Greenport project on surrounding areas using meteorological data obtained
from Albany Airport, approximately 40 miles away, rather than on-site data collected by SLC using a newly

constructed meteorological tower. Consultants for FOH analyzed the on-site data collected by SLC and
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concluded that there were significant differences between the meteorology at Albany Airport and the
Greenport site. FOH’s consultants also ran SLC’s air model using the same inputs as SLC but substituting
the on-site meteorological data and showed that the project violated the increment for particulate matter

smaller than ten microns (PM ) under the PSD program.> The ALJs, having reviewed the testimony and

records in this dispute, concluded that “an issue for adjudication exists because the applicable regulatory
authority and facts indicate that the use of the on-site meteorological data in the air dispersion modeling

would potentially result in a different outcome, specifically for impacts from particulate emissions from
SLC’s proposed facility.” ALJs’ Initial Ruling, p. 15. That decision should not be disturbed.

In its lengthy and sometimes rambling dissertation, SLC offers many reasons why the ALJs’ decision
is wrong, none of them valid. Among other things, SLC contends that DEC and EPA approved the use of
Albany Airport data, and that this decision cannot be challenged by intervenors. SLC also argues that FOH
lacks a legal foundation for challenging the air dispersion modeling and that its consultants were wrong both in
their analytical approach and their conclusions. DEC Staff echo many of these arguments in their own appeal
of the ALJs’ Initial Ruling.

As set forth in greater detail below, SLC’s air dispersion model goes to the core of the project,
providing the foundation for assessing the potential impacts of air emissions from the facility on the
surrounding community. Both federal and New York State laws provide ample legal grounds for Intervenors
to challenge the results of SLC’s modeling. On the issue of proof, the ALJs heard the testimony of experts
from SLC and FOH as well as Department Staff on the merits of SLC’s modeling and reviewed the analyses
conducted by consultants for FOH. They concluded that FOH had raised factual and legal concerns that
could only be resolved in an adjudicatory hearing. Consistent with previous decisions, the Commissioner

should defer to the ALJs on this highly factual issue and let the ruling stand.
B. Summary of the Current Dispute.

A summary of the factual underpinnings of the current dispute will help the Commissioner to
understand and address the issues raised on appeal. In brief, in support of its air permit application, SLC
conducted air dispersion modeling to determine the impact of the project’s air emissions on the surrounding
community. SLC agreed to run two models: the ISCST3 model for simple terrain (the areas below stack
height) and the CTScreen model for complex terrain (areas above stack height). The latter model uses worst-

case meteorological assumptions to determine impacts. The former requires meteorological inputs either from

2 As described in EPA’s New Source Review Workshop Manual, the PSD increment represents the maximum

allowable increase in a pollutant’s predicted ambient concentration over the existing ambient baseline concentration.
“Significant deterioration in air quality is said to occur when the amount of new pollution would exceed the applicable
PSD increment.” New Source Review Workshop Manual, p. C.3 (Oct. 1990) (Draft).
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an on-site station or a regional National Weather Service (NWS) station. During the preliminary stages of its
modeling efforts, SLC sought permission from the Town of Greenport to install a tower on the site to collect
on-site meteorological data. At that time, SLC represented that the data would be used in its air modeling.
DEC and EPA subsequently approved SLC’s models, which called for use of Albany Airport meteorological
data rather than on-site data. These models showed no violations of the National Ambient Air Quality
Standards (NAAQS) or increments under the PSD program. Although SLC did not use the on-site
meteorological data in its analysis, the company collected the data beginning August 1999 and transmitted it
electronically to DEC in accordance with a protocol approved by DEC.

In its initial submission, FOH questioned why SLC had not used data collected on-site in its air
modeling. Issues Conf. Ex. 39, pp. 28-29. At the Issues Conference, SLC defended its decision not to use
the data, arguing that the data were not “available” because they had not been validated. Trans. p. 99. SLC
also argued that it collected the data only to allow it to conduct more refined modeling in the event the
CTScreen model showed adverse impacts. Trans. p. 57. DEC Staff also offered testimony defending SLC’s
modeling approach. Trans. pp. 61-66, 91-95. At that time, DEC had not produced the on-site data in
response to a Freedom of Information Law (FOIL) request submitted on behalf of FOH and it was not clear
whether the data, in fact, had been transmitted to DEC for review. The next day, FOH moved to compel
DEC to produce the on-site meteorological data after its review of available records suggested that the data
had been transmitted electronically to DEC. Issues Conf., Ex. 62. SLC and DEC agreed to produce the data.
On August 27, 2001, FOH submitted an analysis of the on-site meteorological data prepared by its
consultant Camp Dresser & McKee (CDM) which showed that the speed and direction of the winds at the
Greenport site are significantly different than those at Albany Airport, 40 miles away. Issues Conf., Ex.39b.
Several weeks later, FOH moved to add an issue for adjudication based on a study conducted by CDM in
which they ran the ISCST3 model approved by DEC and EPA using the same inputs as SLC had used but
substituting the on-site meteorological data. That study showed that the maximum 24-hour PM

concentration would exceed the allowable PM; increment for new sources. Issues Conf., Ex. 158. Both SLC

and Department Staff submitted briefs in response which questioned FOH’s analyses.

As previously noted, SLC has submitted a somewhat rambling diatribe against the ALJs’ decision to
accept air dispersion modeling as an issue for adjudication. Its objections appear to fall into the following
four categories: (1) intervenors lack a legal basis for adjudicating the results of SLC’s air dispersion model; (2)
SLC’s use of Albany Airport data complied with all applicable regulatory requirements and was approved by
DEC and EPA; (3) the ALJs’ should have deferred to DEC staff on the highly technical issue of air
dispersion modeling; and (4) intervenor’s offer of proof was “woefully deficient”. SLC Appeal, pp. 15-43.
DEC Staff, for their part, objected that they had properly reviewed and approved SLC’s air model and that
FOH’s modeling results were flawed. Like SLC, DEC Staff also objected that FOH lacked a legal basis for
adjudicating SLC’s air modeling. DEC Appeal, pp. 2-14. These issues are addressed below.
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C. Both the Federal Clean Air Act and SEQRA Provide a Legal Basis for
Adjudicating SLC’s Air Dispersion Modeling.

l. The PSD Aspects of FOH’s Air Modeling Analysis Do Not
Preclude Adjudication of the Modeling Issue.

On appeal, SLC has vigorously challenged the ALJs’ decision to accept the company’s air quality
modeling as an issue for adjudication, arguing that they lack a legal basis for adjudicating the results of its
modeling efforts. As a preliminary matter, SLC argues that FOH’s offer of proof consisted solely of
modeling that showed a violation of the increment under the PSD program. Since PSD issues are not
adjudicable by DEC, SLC argues that FOH lacks a legal foundation for its challenge to the air modeling.

SLC’s cramped view both of DEC’s adjudicatory authority and of the offer of proof made by FOH should be
rejected.

As the Commissioner is no doubt aware, DEC’s role in reviewing PSD permits has been the subject of
considerable controversy in the last several years. Early decisions arising under Article X of the Public
Service Law suggested that DEC lacked the authority to review PSD permits in an adjudicatory hearing on
the premise that DEC is acting merely as EPA’s agent in issuing PSD permits and is therefore bound to
follow EPA procedures, which do not authorize adjudicatory hearings. See In re Ramapo Energy LP, 2001
WL 470658 (Apr. 4, 2001).

Subsequent decisions clarified that this prohibition is not as absolute as it first appeared. In /n Re
Mirant Bowline, LLC, 2001 WL 1587359 (June 20, 2001), for example, the Commissioner concluded that
while the PSD permit itself may not be adjudicable under the State’s Uniform Procedures Act (UPA), DEC
can review the underlying emission limitations and standards under the State’s air permitting regulations. The
Commissioner subsequently reiterated and expanded on this conclusion in /n Re New York Power Authority
(NYPA), 2001 WL 1512094 (Nov. 26, 2001). In that case, the ALJ found that the intervenors had raised an

adjudicable issue with respect to the emission limit in the draft permit for PM; ). Staff argued on appeal that

since the limit in the NYPA draft permit was derived from analysis required under the federal PSD program,

the limit was not adjudicable and that the ALJ misinterpreted Bowline in finding the PM ; limit subject to

adjudication. According to Staff, to present an adjudicable issue, the intervenors “would need to show a
state law allowing for the imposition of a more stringent emissions limit and would need to do more than
simply make a reference to other facilities with lower limits.” Id. at *4. In response, the Commissioner
concluded as follows:

In my decision in Bowline, I stated that adjudication of the PM  rate in a state air permit was not barred by
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the fact that such rate was determined in accordance with PSD program requirements and was in a PSD
permit. Bowline at 4. Similarly, in Matter of Ramapo Energy LP, Interim Decision, July 13, 2001, I stated
that review of an applicant’s source inventory was appropriate under state law even where the inventory is
initially derived in accordance with the PSD Program. Ramapo at 8. In both cases it is clear that, as a matter
of public policy, the establishment of a link between state permit and PSD issues cannot provide an absolute
bar to adjudication of valid state air permit concerns.

Id. Although the Commissioner went on to reject intervenors” PM ) challenge as an issue for adjudication

(on the ground that the intervenors failed to make a sufficient offer of proof), the key finding of the New York
Power Authority decision is clear — The mere fact an emission limit is derived under the PSD program does not
bar DEC from adjudicating that limit under its autonomous air permitting authority.3

Moreover, contrary to SLC’s assertions, FOH’s offer of proof was not limited to SLC’s compliance
with the PSD program. At the hearing, FOH offered reports and testimony showing that the meteorology at
Albany Airport is substantially different from that on-site. Since meteorology is a key input to air modeling,
these differences are obviously relevant to a host of issues relating to the potential impact of the Greenport
project, not just PSD. The report prepared by CDM showing a violation of the PSD increment using on-site
data illustrates the type of effect the use of on-site vs. Albany Airport data could have on the permitting
decisions made by DEC.

2. SEQRA Provides a Sound Legal Basis for Reviewing SLC’s Air Modeling.

SLC also challenges the ALJs for relying on SEQRA as a basis for accepting air modeling for
adjudication, accusing the ALJs, as they have throughout the brief, of using SEQRA “as a forum to litigate
the sufficiency of regulatory standards.” SLC Appeal, p. 22. SLC’s brief misrepresents both FOH’s
position and the decision reached by the ALJs. Taken to their logical extreme, SLC’s arguments would
eviscerate SEQRA.

In its brief, SLC argues that where a standard exists, such as the Guidelines on Air Quality Models
(GAQM), parties are barred from raising under SEQRA any issues relating even tangentially to those
standards. In the case of the GAQM guidelines, for example, SLC argues that where, modeling standards
exist, DEC approves the modeling protocol under those standards, and concludes that SLC’s modeling
complied with all regulatory requirements, “SEQRA cannot serve as a basis to adjudicate SLC’s use of
representative Albany NWS data.” SLC Appeal, p. 23. Under SLC’s theory, once DEC Staff and SLC

agreed that the applicant’s air modeling was correct, petitioners were barred from ever adjudicating possible

3 This issue is discussed in greater detail in FOH’s Appeal, dated January 31, 2002.
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errors in that modeling, even if their analyses show that the project could have significant adverse impacts on
the community.

Contrary to SLC’s assertions, FOH is nof using the adjudicatory process as a forum for litigating the
general sufficiency of the applicable regulatory standard. Nowhere, for example, does FOH challenge the
wisdom of the GAQM’s rules governing preferences for air quality monitoring. To the contrary, FOH’s
argument is premised on assertions that SLC and DEC Staff did not follow this guidance in approving SLC’s
air quality model. In raising air modeling as an issue for adjudication, FOH is attempting merely to ensure
compliance with the relevant air standards by requiring SLC to model those impacts properly. The ALJs
recognized the important distinction between challenging the standard itself and challenging SLC’s compliance
with that standard in their decision.

The application itself provides that particulates will increase as a result of this project. Air permit
application, IC Ex. 8, p. C-26; DEIS, IC Ex. 6, p. 14-25. The Department cannot rely on an air standard that
it finds to be consistent with protection of public health and welfare if it is not certain what the impacts from
these emissions will be and hence whether the appropriate protective standard will be met. Accordingly, to
ensure that a potentially significant adverse impact is addressed in this review, the issue of accuracy of the air
dispersion modeling with respect to particulate emissions must be addressed in an adjudicatory hearing.
ALJs’ Initial Ruling, p. 18.

As the Commissioner is aware, SEQRA specifically requires applicants to assess the impact of
proposed projects on air. 6 NYCRR § 617.20. Obviously, an applicant’s compliance (or lack thereof) with
applicable air emission and other standards is relevant to making this assessment. However, it is not the only
relevant review for SEQRA purposes. If SEQRA were limited to assessing an applicant’s compliance with
applicable standards and regulations, it would serve no meaningful purpose whatsoever.

The limitations of SLC’s cramped view of SEQRA are amply illustrated in this case. The Greenport
project is located in close proximity to the City of Hudson and various sensitive receptors such as a school
and hospital. At the hearing on air modeling, Leon Sedefian, Air Pollution Meteorologist for the DEC’s
Division of Air Resources, noted that the purpose of the models under review is to project compliance with
the NAAQS and PSD increments and not to assess local impacts.

The regulatory requirement is to make sure those numbers do not exceed the standards and that’s what really

we’re after, not whether there’s a slight shift in where those impacts may occur. Trans. p. 94.

SEQRA, by comparison, is concerned precisely with those more localized impacts. For purposes of
assessing whether the Greenport project will cause an adverse environmental impact under SEQRA it is
obviously very important to determine where emissions from the Greenport project will fall -- within the
City of Hudson or in less populated areas. As discussed in greater detail in Section IV below relating to

PM, 5, the need for a localized assessment of the plant’s PM emissions is particularly important here
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because so many of the plant’s emissions come from sources other than the kiln stack. These sources emit
pollutants closer to ground level, making them more likely to be deposited close to the plant. FOH’s
analyses of the site-specific meteorology and topography are obviously relevant to making that assessment
under SEQRA.

D. SLC’s Use of Albany Airport Data When On-Site Data Was

Available Contravened Federal Modeling Guidance.

SLC’s spirited arguments to the contrary, EPA and DEC guidance on air modeling express a strong
preference for on-site data, when they are available. All parties to this dispute, including the ALJs,
apparently agree that EPA’s Guidelines on Air Quality Models (GAQM) contain the relevant air modeling
guidelines. See SLC Appeal, pp. 28-32; DEC Appeal, p. 2; ALJs’ Initial Ruling, pp. 15-16. As the ALJs
noted, Part 51, section 9.3 of 40 C.F.R. provides that:

“[t]he meteorological data used as input to a dispersion model should be selected on the basis of spatial and
climatological (temporal) representativeness as well as the ability of the individual parameters to characterize
the transport and dispersion conditions in the area of concern.” This section goes on to state the
“representativeness” depends on the proximity of the monitoring site to the area of concern; the complexity
of the terrain; the exposure of the monitoring station; and the period of time during which the data is
collected. ALJs’ Initial Ruling, p. 15 (quoting 40 C.F.R. Part 51, § 9.3).

According to the GAQM:

Five years of representative meteorological data should be used when estimating concentrations with an air
quality model. Consecutive years from the most recent, readily available 5- year period are preferred. The
meteorological data may be data collected either onsite or at the nearest National Weather Service (NWS)
station. If the source is large. . ., the use of 5 years of NWS meteorological data or at least 1 year of site-
specific data is required.
If one year or more, up to five years, of site-specific data is available, these data are preferred for use in air
quality analyses. Such data should have been subjected to quality assurance procedures. GAQM, at § 9.3.1.2
(emphasis added).
As SLC correctly notes, DEC has incorporated by reference EPA’s modeling guidance, See DEC, Air Guide
26, NYSDEC Guidelines on Modeling Procedures for Source Impact Analyses, p. 4 (rev’d Dec. 9, 1996).
SLC, while conceding that the GAQM governs modeling in this case, attempts to argue that the
guidelines do not express a preference for one-year of on-site data, urging that the regulation authorizes the

use of NWS data and that a “preference . . . also exists, and in fact is stated first, for a consecutive five-year
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period of NWS data.” SLC Appeal, p. 29. This interpretation flies in the face of the plain language of the
regulation, which states simply that data should be obtained from the most recent five-year period and that
they should come either from the nearest NWS station or on-site. For large sources, the applicant must use
either five years of NWS meteorological data or at least one year of site-specific data. If one or more years of
on-site data are available, those data are preferred over nearby NWS data.4

SLC goes on to criticize FOH for failing to offer evidence that the on-site data is either accurate or
more representative than the Albany Airport data. This demand goes beyond what is appropriate at an
issues conference. Friends of Hudson, a citizens group with limited resources, spent in excess of $30,000 in
consultant fees to assess whether there are significant differences in the meteorology between the Greenport
site and Albany Airport and whether those differences could affect SLC’s conclusions regarding the impact of
air emissions on the community. FOH thus has offered proof that SLC’s air modeling may be inaccurate and
that these inaccuracies may affect the permit ultimately issued to the facility. The ALJs, having reviewed the
relevant guidance and the expert testimony and submissions at the hearing, concluded that the on-site data
would “better reflect conditions in the area than the Airport NWS which is 40 miles away” and that the
topographies of the two sites are “quite different.” ALIJs’ Initial Ruling, p. 16. Any debates concerning
whether the on-site data are more or less “representative” than the Albany Airport data must wait until the
adjudicatory hearing.

On appeal, DEC argues that while the guidelines may express a preference for on-site data, the
preference relates “to availability of data at the time it is performing the necessary analysis to support an
application.” DEC Appeal, p. 3. In essence, DEC appears to be arguing that it is free to ignore on-site data
if is developed while the permit review process is ongoing. This principle, which is offered without citation,
would hamstring the permit review process and discourage efforts to develop the best possible air permits.
Even assuming DEC is not required to wait until on-site data is collected before modeling, that does not mean
that the ALJs must ignore that data once it has been collected.

In support of their argument that the ALJs’ erred in accepting air modeling as an issue for adjudication
both SLC and DEC Staff note that DEC did not require the use of on-site data in the Athens Generating case,
despite the fact that the data had been collected. DEC Appeal, p. 4; Trans. pp. 60-61. However, the
applicant’s air modeling was not an issue in Athens. Moreover, the nature of the emission sources at Athens,

a natural gas-fueled power plant, are very different from those at Greenport, making comparisons/difficult.

E. Deference to DEC Staff on Technical Matters is Not Absolute.

4 SLC argues that NWS data has several advantages, including its high quality. SLC Appeal, pp. 29-30.

However, these advantages presumably were considered by EPA in developing its air modeling guidelines and those
guidelines still express a preference for on-site data when those data are available.
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SLC argues vigorously that Staff concurred with SLC on the issue of air modeling and that this
decision is entitled to “substantial deference.” According, to SLC, the regulations delegate the choice of
meteorological model to DEC Staff; SLC contends that the ALJs ignored Staff when they identified SLC’s air
modeling as an issue for adjudication. Once again, SLC overstates its case.

FOH does not dispute the fact that Staff’s decisions on technical matters are entitled to deference.
Deference does not, however, mean blind adherence. Otherwise, there would be no need ever for either an
issues conference or an adjudicatory hearing since DEC decisions could never by challenged. SLC appears to
be arguing that FOH should somehow have raised its objections earlier. Since the proposed modeling
protocol was not available and was never the subject of public comment or review, there was no means to
raise these concerns prior to the Issues Conference.

In support of its arguments that Staff’s decision on modeling are entitled to deference, SLC cites
various decisions, including several Article X cases. In the Article X cases, however, on-site data was not, in
fact, available. The intervenors thus did not offer proof that using on-site data would affect the air modeling
results. See In re Ramapo Energy L.P.,2001 WL 827903, *4 (July 13, 2001); In re Mirant Bowline, LLC,
2001 WL 429863, *16 (Mar. 20, 2001).

F. Any Disagreements Concerning the Merits of FOH’s Submission

Should be Resolved in an Adjudicatory Hearing.

1. Introduction.

As previously noted, Friends of Hudson, a citizen’s group with limited resources, spent in excess of
$30,000 on environmental consulting services to evaluate SLC’s air modeling. On appeal, SLC and DEC Staff
are both arguing that the analyses performed by CDM, FOH’s consultant, are flawed and therefore do not
raise an issue for adjudication. This dispute concerning the merits of CDM’s analyses is precisely the type of
factual debate that should be resolved in an adjudicatory hearing.

2. FOH Offered Substantial Proof in Support of its Claims
Concerning SLC’s Flawed Air Modeling.

In reviewing the Greenport project, FOH and the other intervenors were well aware of their obligation
to offer more than just idle opinion to support their claims regarding the potential impacts of the facility.
Toward that end, they retained CDM, a world-renowned engineering firm with over 3,500 employees, to
thoroughly review SLC’s air permit application and related materials and identify any possible areas of
concern. From the outset, CDM expressed concern about SLC’s failure to use the available on-site data in
modeling the impacts of the facility and, with FOH’s blessing, prepared the various studies discussed in
greater detail above.

On appeal, SLC has argued that CDM’s studies are “replete with errors” and “substantially flawed.”
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SLC Appeal, p. 38. These criticisms have been echoed by DEC. DEC Appeal, pp. 6-7. Certain of these
errors were identified at the Issues Conference and corrected. Others of these “errors” amount to differences
in professional opinion among SLC, DEC Staff, and CDM concerning the competing air analyses. These
differences in opinion can only be resolved at an adjudicatory hearing. At that time, both SLC and DEC Staff
will have ample opportunity to question engineers from CDM concerning the alleged errors in their analyses;
FOH, for their part, will be allowed to cross-examine both DEC Staff and SLC’s own engineers concerning
the air model upon which the draft air permit is based. This give-and-take will presumably identify whether
there are any flaws in SLC’s model that must be addressed by revising the draft air permit.

3. CDM’s Use of Unvalidated Data Does Not Preclude Consideration of its Air
Analyses for Purposes of Deciding Whether to Accept Air Modeling as an Issue for Adjudication.

SLC and DEC both make much of the fact that CDM’s meteorological and air impact analyses were
based on unvalidated data from the on-site meteorological tower. In their opinion, the ALJs concluded that
any final decision regarding the air modeling issues raised by FOH must be based on validated data.s While
validation may be necessary for final decisionmaking, it was not crucial for purposes of raising an issue for
adjudication.

In its appeal, SLC condemns FOH for failing to validate the data when it performed its air analyses,
concluding that FOH had both the time and information to complete validation. As SLC itself argued at the
Issues Conference, however, “data validation is not a simple . . . process.” Trans. p. 88. Confronted with
many competing demands on its limited resources, FOH compiled an offer of proof sufficient to raise a
substantive and significant issue with respect to SLC’s air modeling. Assuming the Commissioner upholds

the ALJs’ ruling on this issue, any future air modeling will be performed by FOH using validated on-site data.

G. SLC’s After-the-Fact Analysis Using On-Site Data Does Not Eliminate Air Modeling
as an Issue for Adjudication.

In a last-ditch effort to convince the ALJs not to accept air modeling as an issue for adjudication, SLC
reran its model using CDM’s on-site data. SLC concluded that the input parameters in its air permit

application for certain point sources had overestimated each point’s contribution to the Project’s PM

concentration. According to SLC, running the model with the “correct” point source data eliminates the
exceedance of the PM  increment identified by CDM. SLC Appeal, p. 42.

This argument points out precisely why the current dispute regarding SLC’s modeling can only be

resolved through adjudication. SLC apparently believes that the intervenors are compelled to accept without

5 The ALJs placed the burden of validating the data on intervenors. On appeal, FOH has argued that the burden of

validating the data should rest with SLC since the company agreed to undertake validation when it obtained approval of
its modeling protocol from DEC. See FOH Appeal, Section II.
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question the results of its air modeling analysis even in the face of admitted errors concerning the inputs to
that model. Essentially they are arguing, “There was a mistake. We fixed it. Problem solved. Go away.”
SLC’s new analysis, rather than giving comfort that its air modeling results are accurate, points to the need
for further expert review in an adjudicatory hearing. In particular, FOH’s consultants must be provided with
an opportunity to review the new input parameters identified by SLC and to analyze, for themselves, the
impact these changes have on SLC’s air model. The ALJs can weigh the competing evidence on this issue and

determine whether changes in SLC’s draft permit are warranted.

H. Conclusion.

As is true of much of SLC’s 280-page appeal, the company’s argument in support of overturning the
ALJs’ ruling on air modeling appears to be premised on two basic concepts: (1) the company and DEC
reached agreement on what SLC was supposed to do and (2) the evidence offered by intervenors in support
of contrary arguments was inadequate. As the ALJs’ noted in several places in their opinion, SLC appears to
be somewhat confused about the purpose of the issues conference and about what burden the intervenors
must meet to raise an issue for adjudication. The issues conference is not a forum for engaging in a full-blown
trial to resolve differences between participants concerning whether a particular facility was properly
permitted. Rather, it is a forum for identifying whether an intervenor has raised a “substantive and significant
issue” that requires further review. New York State Department of Transportation, 1996 WL 33100942, *9;
See Hyland Facility, 1992 WL *1. Although the intervenor must offer some testimony or documentation to
support its position, the level of proof needed does not rise to that required at hearing. (If it did, there would
be no purpose in holding an issues conference.)

In this case, FOH offered testimony and analyses from a world-renowned environmental engineering
firm that showed that the meteorology on-site is substantially different from that at Albany Airport and that
these differences could affect the air modeling for the Greenport project. The ALJs reviewed FOH’s
submissions, together with the relevant permitting materials and responses from SLC and Department Staff,
and concluded that FOH had raised an issue for adjudication. The Commissioner should defer to that
decision and reject the appeals of SLC and of DEC Staff.

IL FOH Raised Substantive and Significant Issues Relating to Various Aspects of SLC’s

Nonattainment New Source Review (NSR) Analysis.

A. Introduction.
A major point of contention among the parties is whether SLC’s proposed emission limits for
nitrogen oxides (NOx) and volatile organic compounds (VOCs) represent the “Lowest Achievable Emission

Rate” (LAER) as required by the State’s nonattainment New Source Review (NSR) regulations, set forth at 6
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NYCRR Subpart 231-2. Having heard the testimony of all parties on this issue and reviewed SLC’s permit
application and related documents, the ALJs concluded with respect to NOx that “The adequacy of SLC’s
NOx LAER analysis is an appropriate subject for an adjudicatory hearing because there is reasonable doubt
as to whether the phase-in is necessary, whether the emission limits set by staff in the draft permit are
sufficiently stringent and why SNCR is not proposed for the alkali bypass.” ALJs’ Initial Ruling, p. 25. On
the issue of VOC LAER, the ALJs concluded that “there is an issue for adjudication regarding SLC’s
conformity with LAER with respect to VOCs and in particular whether the RTO is an appropriate
technology to utilize to attain LAER.” ALJs’ Initial Ruling, p. 31. For the reasons set forth below, these

determinations should not be disturbed.

B. Summary of Nonattainment NSR Program and LAER Requirement.

Crucial to an understanding of this issue is a basic knowledge of the NSR program and the role of the
LAER requirement. The Greenport project will be a “major source” of NOx and VOCs, both of which are
precursors to the formation of ground level ozone. Since New York State is part of the Northeast Ozone
Transport Region, SLC must comply with the requirements of the nonattainment NSR program for the
project, which are set forth at 6 NYCRR Subpart 231-2. These regulations establish stringent emission
control and other requirements intended to ensure that newly constructed or modified major sources located
in areas designated as nonattainment for one or more contaminants do not adversely affect existing air quality.
Because the air in nonattainment areas fails the NAAQS, these requirements are much stricter than those
applicable to sources regulated under the Prevention of Significant Deterioration (PSD) program.

Consistent with the federal nonattainment NSR program requirements, facilities that trigger
nonattainment NSR in New York must install lowest achievable emission rate (LAER) technology. LAER is
defined as the “most stringent emission limitation achieved in practice, or which can reasonably be expected
to occur in practice for a category of emission sources taking into consideration each air contaminant which
must be controlled.” 6 NYCRR § 200.1(ak).¢ According to EPA’s 1990 Draft New Source Review
Workshop Manual,7

The emissions rate may result from a combination of emissions-limiting measures such as (1) a change in the
raw material processed, (2) a process modification, and (3) add on controls. The reviewing agency determines
for each new source whether a single control measure is appropriate for LAER or whether a combination of

6 The comparable federal regulations define LAER as the most stringent emission limitation achieved in practice

by a class or category of sources or the most stringent emission limitation contained in any State Implementation Plan
(SIP) for sources in that category, whichever is stricter. 40 C.F.R. § 51.165(a)(xiii).

7 Although the NSR Workshop Manual was issued in 1990 and remains a draft document, it is still considered
one of EPA’s primary resources for understanding the PSD and nonattainment NSR programs.
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emissions-limiting techniques should be considered. NSR Workshop Manual, p. G.3. In making that
decision, the reviewing agency can require consideration of technology transfer for similar processes and gas
streams.

Unlike Best Available Control Technology (BACT) required under the PSD program, “the LAER
requirement does not consider economic, energy, or other environmental factors.”® NSR Workshop Manual,
p. G.4. If another source in the industry is using a particular control strategy, it is essentially presumed that
the costs of installation are not prohibitive and that the strategy should be pursued as LAER by the source
seeking approval. In this way, LAER seeks to force development of improved control technologies. NSR
Workshop Manual, p. G.3. See H.R. Rep. No. 294, p. 1294 (1977) (discussing technology-forcing aspects of
LAER).

At the Issues Conference and on appeal, SLC emphasized repeatedly that the Greenport Project’s
“unique characteristics” limit the technological options available to it. See, e.g., SLC Appeal, pp. 49-51
(discussing the “unique” characteristics of its facility, e.g., the “intricacies of cement manufacturing”, its
“distinct operational characteristics,” the site-specific characteristics and resulting design aspects, etc.). In
their Initial Ruling, the ALJs noted that variability in the process and available raw materials is “the situation
for all sources, ” in effect, acknowledging that the “unique” features of a particular facility, while relevant to

establishing LAER, cannot be used to limit the scope of LAER review. ALJ Initial Ruling, p. 26.9

8 The federal PSD regulations, which are delegated to New York, define BACT as:

an emissions limitation (including a visible emission standard) based on the
maximum degree of reduction for each pollutant subject to a regulation under the Act
which would be emitted from any proposed major stationary source or major
modification which the Administrator, on a case-by-case basis, taking into account
energy, environmental, and economic impacts and other costs, determines is
achievable for such source or modification through the application of production
processes or available methods, systems, and techniques, including fuel cleaning or
treatment or innovative fuel combustion techniques for control of such pollutant.

40 C.F.R.§ 52.21(b)(12).

9

An example of the problems posed by SLC’s argument is provided in /n re: Knauf Fiber Glass, GMBH, 1999
WL 64235 (Feb. 4, 1999). In that case, the applicant attempted to limit its review under BACT to facilities with
processes similar to its own. The EPA Appeals Board concluded that while the fiberglass manufacturing industry is
“indeed characterized by specialized processes and raw material mixtures that vary from firm to firm and product to
product [,] the pollution control devices that individual companies apply are legitimate avenues of inquiry, which must
be fully explored.” Id. at 23. In so finding, the Board rejected Knauf’s argument that the only facility that was suitable
for comparison was its own facility in another state. According to the Board,

While the Lanett plant may well be the most similar to the proposed plant because
Knauf intends to use the Lanett process technology in Shasta Lake, that fact should
not foreclose Knauf’s obligation to look at its competitors’ plants in identifying
potential control options. The approach used by Knauf has the potential to
circumvent the purpose of BACT, which is to promote use of the best control
technologies as widely as possible. If a company can claim that the only facilities
similar to a proposed project are its own facilities, this objective of the BACT
program would not be fulfilled.

The principle articulated by EPA in Knauf applies even more strongly with respect to LAER which, unlike BACT, does
not allows consideration of cost, energy and other environmental factors in identifying controls.
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1. Contrary to SLC’s Suggestion, EPA’s Opinions Regarding LAER Are Entitled to
Considerable Deference by DEC.

Prior to the start of the Issues Conference, EPA submitted a letter to the Department critical of
several aspects of its LAER determinations. Issues Conf., Ex. 55. In its appeal, SLC goes to great lengths to
distance itself from EPA’s June 29, 2001 letter. SLC Appeal, pp. 51-52. Among other things, SLC argues
that EPA has delegated authority to issue nonattainment NSR permits to DEC and that DEC is therefore
responsible for determining LAER for a given project in New York. According to SLC, DEC staff are
therefore entitled to great deference with respect to their LAER determinations. EPA, according to SLC, is
“just like any other commentator when it comes to the LAER Program in New York and should be subject to
the same burden of proof.” Id., p. 52.

EPA is, however, far from just “any other commentator” on nonattainment NSR issues. From a legal
perspective, EPA has ultimate authority for all delegated nonattainment NSR programs. EPA is authorized
to enforce NSR permits once they are issued. If a delegated state makes determinations that EPA believes are
inappropriate, it has the power to withdraw the state’s delegation and assume responsibility for
implementing the nonattainment NSR program directly. Thus, although responsibility for day-to-day
permitting may rest with DEC, EPA retains ultimate control.

More generally, nonattainment NSR is ultimately a federal Clean Air Act program. EPA is
responsible for articulating policies for implementing nonattainment NSR and for providing guidance to state
regulators on specific NSR issues and projects.io Given EPA’s expertise on NSR, its opinions concerning
the merits of a particular project and on the program generally are entitled to significant deference. EPA is

not “just another commentator.”

C. The ALJs Correctly Identified the NOx LAER Implementation Schedule, the Stringency of
NOx Limits, and the Failure to Consider SNCR on Alkali Bypass as Issues for Adjudication.

As it has done repeatedly throughout its 280-page appeal, SLC wastes significant time arguing issues
that are not subject to dispute. For 10 pages, SLC vigorously defends its choice of technologies to control
NOx (and DEC’s approval of those technologies). However, the ALJs have not identified SLC’s selection of

10 In this case, for example, DEC sought EPA’s guidance on the question of whether the Greenport and Catskill
plants could be considered a single facility for NSR purposes, as advocated by SLC. EPA concluded that Greenport and
Catskill were separate facilities. As a consequence, SLC was barred from considering emission reductions from the
shutdown of Catskill in determining whether the Greenport project would result in a significant emission increase and
therefore trigger NSR. DEC adhered to this guidance and required SLC to revise its permit application.
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controls as an issue for adjudication. The ALJs’ Initial Ruling with respect to the adequacy of NOx LAER
focuses on three somewhat narrower issues: (1) SLC’s lengthy delay in implementing NOx LAER: (2)
whether the NOx limits in the permit are sufficiently stringent; and (3) the failure to consider installation of
SNCR on the alkali bypass.

In general, SLC argues that Intervenors have not made sufficient offers of proof with respect to each
of these three issues to raise a “substantive and significant issue” and that the Commissioner should defer to
Staff’s determinations, as reflected in the draft permit. As set forth in greater detail below, FOH’s counsel
and engineering consultants offered significant evidence to support their argument that these elements of the
permit should be the subject of further review. On many of these issues, FOH’s concerns with respect to
these issues were echoed by EPA, the agency with ultimate legal and persuasive authority over the State’s
nonattainment NSR program. In light of the substantial deference required to be afforded to ALJs on these
types of issues, the ALJs’ initial ruling on the NOx LAER issue should be upheld.

D. FOH and EPA Have Raised a Substantive and Significant Issue Relating to SLC’s
Proposed Multi-Year Phase-In of NOx LAER.

1. SLC’s Permit Calls for a Phase-In Period for NOx LAER of More than Three Years.

Section 231-2.5(c) of 6 NYCRR requires LAER to be established in final form at the time the permit
for the proposed source project is issued. The draft permit issued by DEC to the Greenport project does not
comply with this requirement. Instead, the permit contains a rather complex series of permit conditions that
delay establishment of final LAER until more than three years after first clinker. Under the draft permit, SLC
has 12 months after first clinker from the kiln to commence implementation of selective noncatalytic
reduction (SNCR). Issues Conf., Ex. 12, Permit Condition 66. The next year (operating months 13 through
24), will be devoted to “combustion optimization.” The following year (operating months 25-36) will be
devoted to obtaining monitoring data from the facility’s continuous emission monitoring system (CEMS) to
provide a basis for a permanent LAER demonstration. Two months thereafter, (operating month 38) SLC
must submit a report analyzing the control optimization demonstration, which includes a review of the
performance of the SNCR. At some undetermined time thereafter, and without any opportunity for public
comment, DEC and SLC will finally establish LAER for the facility. /d., Permit Condition 67. In the interim,
the permit limits annual NOx emissions to 4121 tons initially. /d., Permit Condition 68. The permit also
limits emissions per ton of clinker to 3.6 lbs/ton for the first two years (operating months 1-24). During the
last year, the Ib/ton limits will be reduced from 3.5 (months 25 and 26) to 2.8 Ibs/ton of clinker (month 36
until LAER is established). Id., Permit Condition 69. These pound per ton of clinker limits also are

expressed in the permit as annual (12-month rolling total) and pound per hour (30-day rolling average
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calculated every 24 hours) limits. Id., Permit Conditions 70, 71.

2. FOH Offered Proof that the Lengthy Phase-in Is Not Justified by the Specific Circumstances

of Project.

At the Issues Conference and on appeal, SLC argued strenuously that this lengthy phase-in schedule
is both “permitted and warranted” because of “the innovative combination of control technologies proposed
for the Greenport facility”. SLC Appeal, p. 61. SLC argues, among other things, that: (1) the Greenport
project will be the first cement plant in the United States to employ both multi-stage combustion and SNCR;
(2) phased-in NOx limits have been approved at other cement plants; and (3) although European plants have
employed SNCR, these plants do not have the same opacity, ammonia slip, cement quality, and carbon
monoxide restraints that the Greenport project has. SLC Appeal, pp. 62-65. Staff, for their part, concede
that the “proposed project’s phased-in approach is a departure from the regulatory requirement that the NOx
limit be set at start-up.” DEC Appeal, p. 37. However, Staff argues that phased-in schedules have been
approved at other sites and are necessary here because SLC has committed to using innovative technology in
an attempt to achieve the lowest emission limit possible. /d. at 38.

FOH opposed this “phased in schedule” on various grounds: (1) it violates 6 NYCRR § 231-2.5(c)
which requires that LAER be established at the time the permit is issued; (2) it does not even require
installation (let alone operation) of SNCR until one year after first clinker, leaving NOx emissions
uncontrolled for the first full year of operation; (3) the permit allows SLC and DEC more than two years
after SNCR is installed to finally establish LAER; and (4) the permit contains no deadline for establishing a
final LAER standard nor does it allow for public review of that final decision. Issues Conf., Ex. 39, FOH’s
Petition for Full Party Status, pp. 8-13; Trans. pp. 252-53.

As part of its NOx LAER testimony, FOH provided evidence that contradicted many of the key
premises underlying SL.C’s phased-in schedule. As previously noted, SLC has said that a lengthy phase-in is
necessary because of the immense difficulties associated with installing SNCR on a cement plant. In
response, FOH offered testimony showing that SLC had overstated the difficulties associated with SNCR.
For example, in its air permit application SLC stated that the SNCR chemical reaction can only happen in a
narrow temperature range. Issues Conf., Ex. 8, p. 6-16. In response, FOH offered testimony showing that
preheater/precalciner cement kilns (the type proposed to be constructed by SLC) are likely to be in the
appropriate temperature range and “are therefore good candidates for application of SNCR technology.”
Issues Conf. Ex. 39, p. 8 (quoting EPA, NOx Control Technologies for the Cement Industry Final Report, p.
70 (Sept. 19, 2000)). SLC also raised difficulties associated with SNCR relating to reagent injection,
competing reactions, and ammonia slip. Issues Conf., Ex. 8, p. 6-16. In each case, FOH offered testimony

contradicting or addressing SLC’s concerns. Issues Conf., Ex. 39, p. 9. FOH thus offered significant proof
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that the justifications offered by SLC (and accepted by DEC) for delaying implementation of SNCR were
questionable, if not wrong, raising a substantive and significant issue relating to the propriety of the more
than three-year delay contemplated by the permit for achieving LAER. Moreover, as EPA pointed out in its
letter to DEC, SNCR is not a “new technology” as applied to cement plants but has been used extensively by
European facilities. Issues Conf., Ex. 55, p. 2.

As previously noted, Staff, in defending the phased-in schedule, noted that other permits have
adopted a similar approach. As examples, Staff cited to Athens Generating, whose permit contains one limit
for the first year of operation and a lower limit for the second. Staff also cited to a permit for a cement plant
in Florida, which allows a year to scale down to the final limit. Trans. p. 267. These examples, while
arguably supporting SLC’s argument that some type of phase-in period may be appropriate, do not justify
(1) waiting a year before installing SNCR or (2) waiting more than three years to finally meet LAER.

3. EPA’s Comments Regarding SLC’s NOx LAER Analysis Reflected Concerns about the
Lengthy Phase-In Schedule.

FOH was bolstered in its arguments by EPA, which submitted a letter to DEC criticizing many
aspects of the Department’s NOx LAER determination. Among other things, EPA noted that 18 cement
plants in Europe are equipped with SNCR and are achieving varying ranges of NOx reductions. Issues Conf.,
Ex. 55, p. 2. Based on this experience, EPA questioned the technical basis for SLC’s lengthy delay in
achieving LAER. In particular, EPA argued:

Item 66.2 of the draft permit states that the implementation of the SNCR system shall commence prior to the
end of the twelfth month after the first clinker from the kiln. Also, Item 67.2 states that optimization
demonstration of the SNCR will occur between initial operating month 13 and 24. EPA is not convinced that
the facility needs to wait for the maximum of 12 months before the implementation of the SNCR. The draft
permit seems to treat SNCR as some sort of innovative control technology when, given the European

experience, it should not be treated as such.

Issues Conf., Ex. 55, p. 3. The record does not contain any indication that this or other concerns identified
by EPA have been resolved, despite assurances by Department counsel that it anticipated an EPA response

shortly after the Issues Conference. Trans. p. 267.

4. The ALJs Correctly Balanced the Evidence in Identifying the Phase-in Schedule as an Issue
for Adjudication.

The ALIJs, having weighed the arguments and proof offered by intervenors, EPA, SLC and DEC,

28



concluded, quite appropriately, that whether SLC’s concerns merited postponing installation of SNCR
cannot be resolved at an issues conference and required further adjudication. The ALIJs noted, among other
things, that the Department’s explanation of the review process “underscored the uncertainty” of the
BACT/LAER determinations and that “further elaboration subject to cross-examination” is necessary with
respect to SLC’s LAER analysis. On the specific issue of the LAER schedule, the ALIJs stated:

What raises the greatest concern here is that SLC has agreed to use SNCR and thus, the permit relies upon the
control equipment, yet there is a lengthy period during which the facility will not be subject to SNCR. Apart
from general information about the plant’s special operations necessitating this shakedown period, there are
not sufficient assurances in the record to accept the conditions as they are. Moreover, the basis for waiting

an entire year to install SNCR is lacking, particularly given the area’s nonattainment status.

ALJs’ Initial Ruling, p. 26. Given the abundance of proof offered by both EPA and FOH and the discretion
required to be afforded the ALIJs as fact finders, the ALJs’ decision on this issue should not be disturbed.

5. Conclusion.

Contrary to SLC’s assertions, FOH is not suggesting that SLC is expected to “construct a cement
plant . . . turn on a switch and expect everything to be fully operational with 100 percent efficiency.” Trans.,
p. 247. FOH is aware that SLC is proposing to construct an extremely large and complex facility that will
require significant fine-tuning before it is operating at peak efficiency. Consistent with the arguments
outlined above and during the Issues Conference, FOH believes that SLC has failed adequately to justify why
this process will take more than three years to complete and why SLC should not be required to install
SNCR until one year after first clinker. FOH also questions the relatively open-ended nature of the final
process for establishing LAER. Although the Greenport plant will be the first to install SNCR in the United
States, the SNCR technology has been around for many years and is being successfully employed at 18
cement plants in Europe. Even assuming that the European experience is not directly comparable, the record
does not provide any basis to support the long phase-in schedule contained in the draft permit. In light of
this evidence, the ALJs properly identified the permit’s phased-in NOx LAER schedule as an issue for

adjudication.

D. FOH and EPA Have Raised a Substantive and Significant Issue Relating to the Stringency of

the NOx Emission Limits in the Permit.

1. Introduction
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The ALJs have identified as an issue for adjudication “whether the emission limits set by staff in the
draft permit are sufficiently stringent.” ALIJs’ Initial Ruling, p. 25. Much of SLC’s 35-page defense of the
NOx LAER conditions of the permit focuses on the specific emission limits established as LAER.
Summarized briefly, SLC appears to be arguing: (1) SLC and DEC engaged in a thorough review of
technological alternatives and emission limits before establishing NOx LAER; (2) the emission limits,
although not the lowest for cement plants in the United States, are justified by the unique features of the SLC
plant; and (3) Staff’s decision regarding NOx LAER is entitled to absolute deference.

SLC on appeal overstates the strength of its NOx LAER determination (and the extent of the
deference which should be afforded to DEC Staff) at the same time it understates the evidence in the record
offered by EPA and FOH about that determination. SLC appears to be arguing in its brief that once DEC
Staff have made a LAER determination, that determination can be adjudicated only if a petitioner offers its
own complete LAER analysis in rebuttal at the issues conference. As the Commissioner is aware, however,
petitioners are required only to raise a “substantive and significant issue” to justify an adjudicatory hearing.
The offer of proof can take the form of proposed testimony, usually that of an expert, or identification of
some defect or omission in the application. Where the proposed testimony is competent and runs counter to
the Applicant’s assertions, an issue is raised. See In re Dalrymple Gravel & Contracting Co., 2001 WL
1172598, *4; In re Whicbco, Inc., 1996 WL 33141599, *3.

In this case, the offer of proof on the issue of SLC’s NOx LAER emission standards includes a letter
from EPA which called into question key aspects of SLC’s NOx LAER analysis and, by extension, the
validity of the emissions standards derived from that analysis. FOH also offered the testimony of its
consultant, which raised similar issues. As the ALJs correctly concluded, that offer of proof is sufficient to

raise a substantive and significant issue for adjudication.

2. EPA and FOH Raised Significant Concerns about SLC’s NOx LAER Limits, Which are
Entitled to Substantial Weight.

As previously noted, EPA Region 2, in its June 29, 2001 letter to DEC, raised concerns about SLC’s
NOx LAER analysis. Among other things, that letter notes that the 18 European cement plants with SNCR
discussed previously are achieving NOx reduction rates in the range of 2.0 — 3.2 Ibs. of NOx/ton of clinker.
Given these results in Europe, EPA concluded that “a lower NOx limit than the one proposed by SLC seems
feasible. Therefore, the level proposed by SLC doesn’t constitute BACT/LAER for NOx.” Issues Conf., Ex.
55, p. 2. EPA also noted that several cement plants in the United States are achieving NOx emission limits
below the 2.8 Ibs. of NOx/ton of clinker limit proposed for SLC. Again, EPA concluded that given these
results, “SLC’s proposed NOx limit is not BACT/LAER.” Id. at 3. FOH’s consultant, Dr. Gabriel Miller,

echoed these concerns, testifying that there are several cement plants in the United States without SNCR that
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are permitted to emit lower levels of NOx than SLC. Trans. pp. 254-255.

In its brief, SLC rejects EPA’s criticism, noting that EPA had not reviewed SLC’s Response to
DEC’s Notice of Incomplete Application (NOIA) before issuing the letter. According to SLC, the NOIA
Response contained sufficient technical information to address EPA’s concerns. SLC Appeal, p. 59.
Although more than four months passed from EPA’s letter until the record closed on November 7, 2001, the
record contains no evidence whatsoever that the EPA’s concerns about SLC’s NOx LAER analysis have been
addressed, despite suggestions at the Issues Conference that EPA approval was forthcoming.11 And despite
the fact that SLC has since provided EPA with a copy of the NOIA and has met with EPA officials to
educate them about the project.

The Commissioner cannot, as SLC’s appeal implies, simply dismiss EPA’s comments because Part
231 is a state program. As noted above, the Part 231 regulations were adopted by DEC to satisfy the federal
Clean Air Act, over which EPA has ultimate authority. DEC Staff would undoubtedly agree that they look
to EPA guidance to determine how best to implement the State’s nonattainment NSR program and that
EPA’s determinations regarding what is (and is not) LAER are relevant to their own analyses. Where, as
here, EPA has expressed concerns about the merits of a particular LAER analysis, those concerns are entitled

to a hearing.

3. The Record Lacks Evidence Sufficient to Support SLC’s Argument that Lower
NOx Limits are Not Achievable at Greenport.

Both during the Issues Conference and in its subsequent appeal, SLC argued that the cement plants
with NOx emission limits lower than those proposed for SLC are not comparable to the Greenport project.
Among other things, SLC notes that the plants are designed differently, use different raw materials and, in the
case of the European cement plants, operate in a different regulatory environment. As a result, SLC argues
that no specific conclusions can be drawn that these limits are LAER for Greenport. SLC goes on to accuse
EPA and FOH of “cherry picking” — identifying lower NOx emission limits without any regard for whether
those limits can be achieved given the specific circumstances at Greenport.

This criticism reflects the inadequacy of SLC’s air permit application rather than any failing by EPA
or FOH. A thorough review of the April 27, 2001 permit application and the February 27, 2001 Response
to DEC’s NOIA contains no specific explanation of why the lower NOx limits achieved by other cement
plants in the United States and abroad cannot be achieved by Greenport. In the April 27, 2001 air permit

application, SLC discusses the technological feasibility of various control strategies, as well as a proposed

11 Even to this date, well after the close of the record, no evidence that EPA has altered its position has been
proffered.
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NOx emission basis for the Greenport project. Of the 26-page LAER analysis less than two pages are
actually devoted to discussing the emission limits achieved by other facilities. The actual discussion of why
the lower limits achieved by other facilities cannot be achieved at Greenport is limited to the following few
sentences.

Table 6-3 below lists the standardized NOx emission rates of recently permitted cement facilities based on
the RBLC search. The proposed SLC cement kiln system will implement the most sophisticated NOx
reduction strategies of any cement kiln in the U.S. It should be noted, however, that the proposed SLC NOx
emission rate in lb. per ton of clinker produced is not the lowest among recent new or modified cement kilns
since all kilns do not have the same design and raw material burnability characteristics. This is due to several
site-specific reasons discussed [in] this chapter. The proposed LAER demonstration incorporating and
optimizing all technically feasible NOx control technologies will result in a report allowing NYSDEC to
establish the final NOx LAER limits for this facility which are both “lowest” and “achievable” . Issues
Conf. Ex. 8, p. 6-26.

The site-specific factors referenced in this paragraph presumably refer to features such as raw material
composition discussed on pages 6-6 and 6-7 of the application. To illustrate the impact these site-specific
factors can have on NOx emissions, SLC includes Table 6-2, comparing NOx emissions between Greenport
and the “Ideal Raw Mix Plant.” Nowhere in the application does SLC compare the features of those plants
that have achieved lower NOx emissions with Greenport to allow for a meaningful comparison of the
facilities.

This omission was not remedied by SLC’s February 27, 2001 Response to DEC’s NOIA which was
prepared, in large part, to address major flaws and omissions identified by DEC Staff in SLC’s initial LAER
analysis. In its NOIA, DEC noted that:

Table 6-2 [discussed above] is an effort to explain the difference in site-specific characteristics of the
Greenport kiln feed with other facilities. What information was used in reaching this determination? Please
provide some documentation comparing Greenport conditions with that of Florida, Texas, and Missouri.
BAT in Europe 1s 500 mg/m3 (2.3 lIbs. NOx/ton clinker). Undoubtedly there are locations in Europe where

the available materials are hard to burn and high in undesirables.” Issues Conf., Ex.64, p. 20.

This question was obviously an effort by DEC to force SLC to explain more precisely why the lower limits
achieved by other plants cannot be achieved by Greenport.

SLC’s response to this question/comment was not responsive. SLC agreed to modify Table 6-2 in the
permit application to reflect a more current comparison with other plants. Table 6-2 was not, in fact,
modified, although SLC did include what was apparently intended to be a more complete chart of NOx
emission limits from newly constructed or modified cement plants in the United States. Issues Conf., Ex. 8,

p. 6-27. However, neither the final air permit application nor SLC’s Response to the NOIA included any
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documentation “comparing Greenport conditions with that of Florida, Texas, and Missouri.” The omission
of this information and documentation makes it virtually impossible for EPA, DEC, FOH or anyone else to
evaluate whether these lower limits are “achievable” at Greenport. SLC’s general protests that “Greenport is
different” are not enough.i2

At the Issues Conference, SLC noted that its consultants had prepared 10 three-ring binders in
conjunction with their NOx LAER analysis. Trans. p. 263. As FOH’s attorney correctly noted, these
binders are not part of the record. Trans. p. 271. Thus, while SLC may have had legitimate reasons for
rejecting these lower limits as LAER for Greenport, they were not made publicly available.

In this case, SLC and DEC Staff are essentially arguing that SLC has prepared a LAER analysis, Staff
have signed off on that analysis and that should be enough. However, Staff’s determination was apparently
made without receiving the specific information it requested in the NOIA which would explain why the lower
limits achieved elsewhere were not achievable at Greenport. EPA’s criticism of SLC’s NOx emission limits
reflects the concern, echoed by FOH, that SLC simply has not properly analyzed the achievability of these
lower limits at Greenport.

SLC’s dispute with FOH and EPA about whether the limits contained in the draft Greenport permit
are LAER can be resolved only by accepting the issue for adjudication. At the hearing, both sides will be
entitled to discovery for purposes of clarifying the facts underlying the NOx LAER determination; they will
also be required to present witnesses and documents and will have an opportunity to cross-examine
witnesses offered by others. Only then, can the disagreement regarding the merits of SLC’s NOx LAER
emission limits be resolved. See ALJs’ Initial Ruling, p. 25 (“While staff spoke of a ‘road map’ that they
used to make this [NOx LAER] determination and others in their review, the record before us is not so

descriptive and therefore, further elaboration subject to cross-examination is needed.”)

4. Conclusion.

FOH is not disputing that SLC and DEC have devoted significant time and resources to assessing
NOx LAER. Given that NOx LAER is a crucial element of the Greenport project, they had no choice. FOH
also is not disputing that DEC, as the agency charged with implementing the nonattainment NSR regulations,
is the party responsible for making the NOx LAER determination and that its decision on this highly

technical issue is entitled to deference. Nevertheless, there are limits to that deference. Where, as here, EPA

12 On appeal, SLC argues, as it did in the Issues Conference, that the lack of information on the basis for SLC’s

NOx LAER analysis “goes only to completeness and cannot be adjudicated.” SLC Appeal, p. 60. The ALJs correctly
rejected this argument, noting that “Completeness in the DEC permitting context simply means that an application is
ready for substantive review. It does not mean that the application contains all the information necessary to meet
regulatory and statutory requirements.” See 6 NYCRR § 621.1(d). And, where information is lacking regarding an
applicant’s ability to meet regulatory standards, a request for more information is specifically provided for in the permit
and hearing regulations. 6 NYCRR §§ 621.15(b) and 624.4(b)(7).” ALJs’ Initial Ruling, p. 26.
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and intervenors have offered proof that the limits proposed by DEC may not be LAER, and where the
application itself lacks crucial information necessary to assess LAER, the issue is properly one for
adjudication. In this case, the Commissioner should defer to the ALJs’” judgment and reject SLC’s and Staft’s

appeal.

F. FOH and EPA Have Raised a Substantive and Significant Issue Relating to the
Feasibility of Installing SNCR on the Alkali Bypass.

In its original ruling, the ALJs identified as an issue for adjudication “why SNCR is not proposed for
the alkali bypass” (otherwise known as the alkali-sulfur removal system or ASRS). ALJs’ Initial Ruling, p.
25. SLC objects to this ruling on the grounds that the record adequately explained why SNCR could not be
installed on an alkali bypass.

Although SLC devotes over five pages to addressing this issue, it can be resolved relatively quickly.
SLC’s Response to the NOIA discusses in some detail why the bypass is necessary. However, it includes
only one specific reference to the feasibility of installing SNCR on the bypass. That reference is found in
Attachment 21, Public Comment to Proposed PSD Permit for Lafarge Davenport Cement Manufacturing
Facility, which states only that “[t]he bypass flow temperature is well below the temperature window for
NOx reduction by SNCR.” Issues Conf., Ex. 64, Attachment 21, p. 4. The responses referenced by SLC in
its appeal (i.e., Responses 13 and 45) deal with issues of managing the alkali content of materials and
identifying the proper location for installing SNCR and, more generally, the proper range for operating
SNCR.

As SLC acknowledges, the alkali bypass will result in the diversion of up to 30 percent of the air
stream from the kiln inlet area, leaving NOx emissions from the bypassed air stream essentially untreated. Of
the 3.6 1bs. of NOx per ton of clinker proposed to be emitted from the facility, .8 lbs/ton (or approximately
22 percent) is attributable to the alkali bypass. Issues Conf., Ex. 64, p. 21. Given the significant impact of
the bypass on the facility’s NOx emissions (and the fact that those emissions are proposed to go untreated),
the ALJs concluded that further review, in the form of an adjudicatory hearing, is necessary to resolve the

dispute between the parties on this issue. That ruling should not be disturbed.

G. FOH Has Raised a Substantive and Significant Issue Relating to LAER for Control of
VOCs.

1. Introduction.

The draft permit proposes to rely on optimized combustion design and good combustion practices to
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control emissions of volatile organic compounds (VOCs) from the Greenport project. VOCs are a precursor
to the formation of ozone and are therefore regulated under the nonattainment NSR program in New York.

At the Issues Conference, FOH contended that additional VOC reductions (as well as reductions of carbon
monoxide, an attainment contaminant) could be achieved by installing a regenerative thermal oxidizer (RTO)
and offered the testimony of Frank Sapienza, a professional engineer with experience in designing and
installing RTOs. Having reviewed the air permit application, draft permit and related materials and having
heard the testimony of both Mr. Sapienza and representatives of SLC, the ALJs concluded that “[t]here is an
issue for adjudication regarding SLC’s conformity with LAER with respect to VOCs and in particular
whether the RTO is an appropriate technology to utilize to attain LAER.” ALJs’ Initial Ruling, p. 31. That
ruling should not be disturbed.

2. The Issues Conference Revealed a Significant Factual Disagreement Between FOH and SLC
on Whether an RTO Could be Installed at the Greenport Facility and Thus Whether the Current
Emission Limit is LAER.

As previously noted, LAER is defined in New York as the “most stringent emission limitation
achieved in practice, or which can reasonably be expected to occur in practice for a category of emission
sources.” 6 NYCRR § 200.1(ak). This strict standard is necessary because the applicant is seeking to
discharge nonattainment contaminants, i.e., to make an already bad air pollution situation worse. In assessing
LAER, the applicant must look not only at facilities that are just like it but at other facilities in the source
category and even at sources outside the source category to the extent they are utilizing technologies that
could be transferred to the facility under review. The applicant also must consider whether a lower emission
rate could be achieved by modifying elements of its process. Applicants cannot rely on the “uniqueness” of
their processes to avoid potentially feasible emission reductions. See In re Knauf Fiber Glass, #MBH, 1999
WL 64235 (Feb. 4, 1999) (rejecting attempt by applicant to narrowly define source under Prevention of
Significant Deterioration (PSD) to those employing identical processes).

In the present case, SLC’s air permit application included a mere two-page discussion of LAER for
VOCs. Issues Conf., Ex. 8, pp. 6-3 to 6-5. In that discussion, SLC stated that there were no cement plants
with add-on VOC controls (although two were considering them) and that the Greenport project would have
the lowest standardized VOC emission rate of any cement plant in the United States, even without controls.
SLC concluded, based on these facts, that the facility satisfied LAER. In its NOIA, DEC Staff rejected this
cursory analysis and demanded that SLC evaluate installation of an RTO to reduce emissions of both VOCs
and CO. In its February 27, 2001 Response to the NOIA, SLC prepared a more detailed analysis of the
technical and economic feasibility of installing an RTO which reached the same conclusion as the air permit
application -- an RTO is not LAER (for VOCs) or BACT (for CO) at the Greenport plant. Issues Conf., Ex.
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64, pp. 6-9. In particular, SLC asserted that the raw materials to be used at Greenport are low in organic
content. As a result, (1) concentrations of VOCs would be so low they could not be monitored using a
continuous emission monitor; and (2) achieving the temperature necessary to operate the RTO would require
the combustion of supplemental fuel, increasing emissions of various contaminants, in particular, NOx.

At the Issues Conference and in its brief on appeal, SLC reiterated these objections in some detail. On
the specific question of why an RTO was not LAER for the Greenport project, SLC repeated that the rock
to be processed at the Greenport facility has a very low organic content and that an RTO would result in
adverse environmental and energy impacts. In particular, SLC testified that: (1) the level of control
achievable at a cement plant is unknown because of the “variable nature of cement kiln exhaust”; (2) the
maximum exhaust stream that has been controlled with an RTO is in the range of 100,000 cubic feet per
minute (cfm) as compared with 600,000 cfm for the Greenport facility; (3) it would be difficult to achieve 90
percent control of the relatively dilute wastestream that would be emitted from the Greenport plant; (4) use
of the RTO would result in significant additional emissions of NOx from the combustion of the fuel needed to
operate the RTO, as well as increased emissions of sulfuric acid; and (5) approximately 10 percent of the fuel
needed to operate the RTO would be emitted into the air uncombusted. Trans. pp. 321-331.

In response, SLC offered the testimony of Frank Sapienza, a professional engineer employed by the
engineering firm of Camp Dresser & McKee with extensive experience in designing and installing RTOs on
waste incinerators and other combustion facilities. Mr. Sapienza’s testimony contradicted many of the
claims made by SLC concerning why an RTO will not work at Greenport. In particular, Mr. Sapienza
averred that: (1) RTOs are regularly used to treat “unsteady process exhausts” similar to SLC’s (contrary to
SLC’s assertions); (2) SLC understated the capacity of RTOs. The 100,000 cfm identified by SLC as the
maximum capacity is, in fact, a fairly common size for an RTO and they have been designed to treat much
larger exhaust streams; (3) SLC overstated the energy required to operate RTOs; (4) technologies are
available which limit NOx formation in RTOs (in particular, injecting the natural gas in the gas stream ahead
of the RTO to avoid the formation of NOx in the burner); (5) SLC overstated the quantity of sulfuric acid
likely to be formed during operation of the RTO; and (6) SLC vastly overstated the quantity of fuel that
remains uncombusted by the RTO and is, therefore, released into the environment. Trans. pp. 335-340.

The VOC LAER debate summarized above represents a classic case of an issue that is ripe for
adjudication. SLC has offered evidence, in the form of its Response to DEC’s NOIA and at the Issues
Conference, that installing an RTO is not LAER. SLC’s argument is premised on the notion that the costs of
installing an RTO to control VOCs, both financially and in terms of environmental and energy impacts, do
not justify the purportedly modest VOC reductions that would be achieved. In response, FOH offered
expert testimony directly contradicting virtually all of the objections to an RTO raised by SLC and thus
suggesting that an RTO can be considered in a LAER analysis for VOCs. This dispute among experts can

only be resolved at an adjudicatory hearing. At that time, each side will be expected to offer expert testimony
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concerning the feasibility and wisdom of installing an RTO and will have an opportunity to cross-examine the
experts provided by the opposition. This give-and-take is the only way to resolve the current dispute
regarding LAER for VOCs.

. SLC Failed to Conduct a Complete or Up-to-Date VOC LAER Analysis.

In their briefs on appeal, SLC and DEC argue vigorously that they conducted a complete and
thorough LAER analysis and that their conclusions regarding VOC LAER are entitled to deference. A review
of the materials submitted by SLC on VOC LAER suggest otherwise. SLC’s original VOC LAER analysis
consisted of a cursory two-page discussion in its air permit application which identified 0.12 1b./ton of
clinker as the lowest standardized emission rate among recently permitted cement plants in the United States.
DEC responded to this submission by requiring SLC to specifically examine the feasibility of installing an
RTO. Based on this review, DEC and SLC concluded that the project, as currently designed, achieves LAER.

Both FOH and EPA objected to this conclusion on various grounds. In its June 29, 2001 letter to
DEC, EPA asserted that the “proposed VOC limits in the application are not LAER given that TXI in
Midlothian, Texas is achieving 0.026 Ib. VOC/ton of clinker and the VOC BACT for Puerto Rican Cement
issued by EPA Region 2 for a 3,100 tons/day cement plant in 1996 is 0.12 1b./ton of clinker averaged over 24
hours.” Issues Conf., Ex. 55, p. 4. TXI Midlothian uses RTOs to control VOCs and CO. FOH, for its part,
noted that SLC had failed to consider in its LAER analysis the experience of its own parent company,
Holnam, which is operating a cement plant equipped with an RTO in Dundee, Michigan.

At the Issues Conference, SLC did not address EPA’s objections to DEC’s LAER determination.
With respect to the cement plants equipped with RTOs identified by FOH and EPA, SLC argued simply
that the Greenport application had been in the works for several years and that at the time the application
was first prepared, neither of the facilities was very far along in the process of implementing RTO. Trans. p.
319. In subsequent submissions, including its appeal of the ALJs’ Initial Ruling, SLC expanded on its
defense, arguing with respect to TXI Midlothian that it was not currently achieving the lower emission rate
identified by EPA and that, as a consequence, the rate was not LAER. SLC Appeal, pp. 85-86.

On the particular issue of the Midlothian and Dundee facilities, SLC’s explanation of why these
facilities are not relevant to SLC’s VOC LAER determination for Greenport should not provide the
Commissioner with any comfort. In the case of TXI Midlothian, the owner accepted permit conditions
restricting its emissions to avoid triggering PSD and thus the requirement to install BACT. Having
constructed the facility without satisfying BACT, the owner has returned to the state to declare that the
strict VOC emission limit it accepted to avoid PSD cannot be achieved in practice, leaving the state in the
uncomfortable position of having to identify appropriate controls for a facility that has already been built.
The TXI Midlothian situation, rather than assisting SLC in its quest to uphold its current LAER analysis,

instead evidences the importance of ensuring that a complete and thorough LAER analysis is conducted now,
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before the facility is built.

With respect to Dundee, SLC’s explanation as to why the facility was not considered as part of
SLC’s VOC LAER analysis is disingenuous, at best. Under New York’s NSR regulations, LAER is not
firmly established until the permit to construct is issued. 6 NYCRR § 231-2.5(c). The owners of NSR
sources are thus under a continuing obligation to update their NSR research and apprise the agency of any
new developments that could affect their LAER determination. In this case, SLC’s parent company Holnam
received a permit to construct the Dundee facility in 2000, which included the RTO. The RTO become
operational in Spring 2001 around the time SLC’s final air permit application was submitted. Given SLC’s
continuing obligation to update its LAER analysis as new information becomes available, its failure to even
mention Dundee (particularly given the relationship between SLC and Dundee’s owner, Holnam) is
disturbing.

On the particular issue of whether the experience of Holnam at Dundee is relevant and/or transferrable
to Greenport, SLC cannot, in all good conscience, omit even a mention of Dundee in its air permit application
and then protest at the Issues Conference that Dundee is not comparable. In essence, that would allow SLC
to shirk its obligations to conduct a thorough and up-to-date LAER analysis and then allow it to rely on that
incomplete analysis to prevent additional review by intervenors. The question whether the technology used
by TXI Midlothian and Dundee to control VOC emissions could be applied at Greenport (and thus whether
the emission rate identified by DEC in SLC’s permit is, in fact, LAER), can only be resolved in an
adjudicatory hearing.

4. SL.C Improperly Defines LAER for Purposes of Its Analysis, Leading it to Reject
Consideration of the RTO.

On appeal, SLC argues (as it has previously) that FOH has confused BACT and LAER in its
analysis. According to SLC, BACT is a technology-based standard while LAER is determined solely on the
basis of emission rates. Under this theory, if SLC’s proposed VOC emission rate is lower than that achieved
by any other cement plant, it has achieved LAER, regardless of whether installation of an RTO would result
in further emission reductions. This analysis is incorrect.

BACT is an emission limitation based on the “maximum degree of emission reduction for each
pollutant subject to regulation . . . taking into account energy, environmental, and economic impacts and other
costs” which the permitting authority determines is achievable. 40 C.F.R. § 52.21(b)(12). To assess BACT,
applicants must conduct a formal “top down analysis™ of all possible control technologies with the goal of
identifying the best technology that can be implemented for that source. LAER, by comparison, focuses on
the emission rate from the source. It requires applicants to assess what emission rate has been or could

“reasonably be achieved” for a particular category of sources. Obviously, however, whether a particular
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emission rate can be achieved requires a technological analysis. While LAER may not require the type of
formal “top down” analysis typically associated with BACT, the applicant must nevertheless review
possible emission reduction alternatives, including add-on controls and possible process changes, to
determine what emission rate is, in fact, achievable. Once the lowest achievable emissions limitation is
determined, it must be specified in federally enforceable permit conditions which establish requirements for
inputs, capture and control efficiency and other parameters as needed. The actual emission rate of the LAER
determination is then calculated. Letter from D. Skie, Chief, EPA Air Programs Branch, to B. Beckham,
Colorado Department of Health, In re Determination of Lowest Achievable Emission Rate for Coors
Container Corporation (Feb. 6, 1990).

In earlier briefs and in its current appeal, SLC quotes /n re Ramapo Energy LP, 2001 WL 827903 *10
(July 13, 2001) for the proposition that “LAER is an emission rate and not a control technology.” SLC
Appeal, p. 88. However, SLC omits (as it did in earlier briefs) the next sentence from the decision, which
provides that “technology alternatives are sometimes advanced to ratchet down emission rates.” Id. In
essence, while LAER may not require a formal top-down analysis comparable to that required under BACT,
a review of the technical feasibility of emission reduction alternatives is required.

This basic concept is embodied in the definition of LAER itself. LAER stands for “lowest achievable
emission rate” not “lowest achieved emission rate”. It is defined as “the most stringent emission limitation
achieved in practice, or which reasonably can be expected to occur in practice.” LAER thus contemplates
reaching beyond existing permitted emission rates to achieve greater reductions through new technologies.
The ALIJs, in accepting VOC LAER as an issue for adjudication, are merely indicating that additional review
concerning the feasibility of installing an RTO to achieve these greater reductions is necessary before the final

permit limits for the facility can be established.

5. Installation of an RTO Will Result in Significant Reductions in Carbon Monoxide.

Although overshadowed in the decision by the discussion of VOC LAER, installation of an RTO
would result in a significant reduction in carbon monoxide (CO) emissions. CO is an attainment contaminant
and is, therefore, regulated under the PSD program. By SLC’s own estimates, installation of an RTO would
remove 3,032 tons per year of CO from the plant’s emissions (assuming a 90 percent removal efficiency).
Issues Conf., Ex. 64, SLC Response to NOIA, Attachment 5 (Cost Analysis for RTO-BACT for CO). SLC
nevertheless rejects the RTO as BACT for CO, citing to many of the same deficiencies (variable nature of
cement kiln exhaust, large air flow, increased NOx emissions) that purportedly caused it to reject the RTO as
LAER for NOx. Trans. pp. 321-331. In their decision, the ALJs declined to identify SLC’s CO BACT
decision as an issue for adjudication on the ground that PSD requirements are not subject to adjudication by

DEC. The ALJs nevertheless required SLC to provide draft permit conditions to address whether the CO
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limits in the draft permit comply with 6 NYCRR Part 257-4, the State’s air quality limits for CO.

For the reasons discussed in Section II.C.1 above and in FOH’s January 31, 2001 appeal, FOH
believes that the CO emission limits, and the BACT determination underlying those limits, are adjudicable by
DEC. Although derived for purposes demonstrating PSD, the CO limits are part of SLC’s state-issued air
permit. As the Mirant Bowline and NYPA decisions make clear, the mere fact that an emission limit is derived
under the PSD program does not bar DEC from adjudicating that limit under its autonomous air permitting

authority.

6. SLC Would Impose an Unreasonable Burden of Proof on Intervenors.

Both SLC and DEC Staff condemn FOH for failing to offer proof sufficient to raise an issue for
adjudication on VOC LAER. In particular, SLC criticizes FOH for failing to provide evidence (1) that VOC
emissions from the Greenport facility would be less with an RTO or (2) that the RTOs identified are
operational and/or achieving VOC reductions. SLC Appeal, pp. 88-89. In support of its contention, SLC
discusses the recent decision by ALJ Helene Goldberger in In re Keyspan Energy, 2001 WL 070660, *7-8, in
which she rejected intervenors’ claims that DEC should have required SCONOX rather than SCR to control
NOx from applicant’s new cogeneration facility. According to SLC, the parallels between the two cases
argue in favor of rejecting FOH”’s offer of proof here. What SLC fails to note, however, is that there is no
evidence in the Keyspan decision that the intervenors offered any testimony relating to the feasibility of
installing the particular technology proposed on the facility under review. In this case, by comparison, FOH
has offered extensive testimony addressing precisely that issue.

Moreover here, as elsewhere, SLC appears to be confusing the issues conference with the
adjudicatory hearing itself. The purpose of the issues conference is to “hear argument on whether disputed
issues of fact that are not resolved meet the standard for adjudicable issues” i.e., whether the intervenor has
raised a “substantive and significant issue.” 6 NYCRR § 624.4(b)(2)(iii). SLC, in condemning FOH for
failing to prove that an RTO will work on the Greenport facility, is effectively accelerating the process,
requiring FOH to offer the proof which is ordinarily part of the adjudicatory hearing at the issues conference
stage. This approach will ultimately turn the issues conference from a forum to identify issues into a full-
scale hearing, delaying the permitting process and imposing unnecessary burdens on intervenors, applicants
and DEC staff alike. The ALJs recognized this problem when they noted as follows:

If DEC issues conferences were to adopt the procedures suggested by SLC — that the “entire spectrum of
information regarding [the] technology. . .” be made available — these conferences would become trials rather
than issues conferences. TR 490. And, because there is no procedure for examination of witnesses or prior
discovery, they would not be trials that would lend themselves to findings of fact. Rather, there is a need for

an adjudicatory hearing so that two technical positions can be subject to cross-examination and a finding made
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based upon the record. ALJs’ Initial Ruling, p. 32.

In the present case, FOH prepared a permit application and related materials outlining its VOC LAER
analysis. DEC reviewed those materials, engaged in a dialogue with SLC and ultimately developed a draft air
permit which embodied its conclusions regarding VOC LAER. FOH offered proof at the hearing that this
conclusion was in error and that further VOC emission reductions may be possible with an RTO. The ALJs,
after hearing the testimony of the parties and reviewing the documents in this case, concluded that FOH had
raised an issue for adjudication with respect to VOC LAER Consistent with Hyland Facility and its
progeny, the Commissioner should defer to the ALJs and accept VOC LAER for further adjudication.

Iv. The ALJs Correctly Accepted SLC’s PM, 5 Emissions as an Issue for Adjudication.

A. Introduction/Summary.

A major point of contention between SLC and the various intervenors is the potential health and

environmental impacts of emissions from the project of very fine particulate, otherwise known as PM, 5

(particulate matter smaller than 2.5 microns). In support of the DEIS, SLC submitted an analysis which

purportedly showed that the Greenport plant would not significantly increase PM, 5 emissions and that
cumulative emissions would not exceed the NAAQS for PM, 5, which has been adopted but not yet

implemented. At the Issues Conference, various intervenors challenged SLC’s analysis, arguing, among other

things, that SLC relied on inappropriate data that did not properly assess local impacts of PM, 5 emissions.

After hearing testimony from four expert witnesses and various attorneys and reviewing the extensive written
materials submitted by both sides on this subject, the ALJs concluded that “the question of whether or not

SLC relied upon suitable data in making assessments regarding PM, 5 emissions is appropriate for

adjudication.” ALIJs’ Initial Ruling, p. 49.
Both SLC and Department Staff have appealed the ALJs’ PM, 5 decision. Among other things, SLC

argues that: (1) PM, 5 is a not a proper subject of review under SEQRA; (2) the project will meet the
existing PM  standard, which is a proper substitute for PM, s; and (3) intervenors failed to submit proof
sufficient to raise a “substantive and significant” issue with respect to the plant’s PM, 5 emissions. DEC
Staff argue simply that further review of the PM, 5 issue will not be productive and that its original decision

should be allowed to stand. Consistent with Hyland Facility and its progeny, the Commissioner should defer

to the ALJs on this issue and uphold their ruling identifying PM, 5 emissions from the Greenport project as

an issue for adjudication.
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In 1997, EPA adopted a NAAQS for PM, 5, which applies in addition to the existing NAAQS for
PM. EPA adopted the new standard in recognition of the unique and serious health risks posed by very
fine particles. No one, including SLC and Department Staff, dispute these risks. The new PM, s NAAQS

will not, however, be implemented any time soon. At issue is what type of review, if any, DEC can and

should conduct of facility PM, 5 emissions before the PM, 5 NAAQS is fully implemented.
In its appeal, SLC devotes roughly 12 pages to arguing that PM, 5 issues are not adjudicable.

Although earlier Commissioner decisions raised questions about this issue, those questions were resolved in
Uprose v. Power Authority of State of New York, 285 A.D.2d 603 (2d Dept. 2001), leave to appeal denied by,
___N.E.2d (Nov. 20, 2001) which held that PM, 5 impacts are subject to SEQRA review. In its

appeal, SLC appears to ignore this holding, arguing that PM, 5 issues are not adjudicable, primarily because
of the many questions that remain about measuring and assessing PM, 5. This uncertainty argues for rather
than against adjudication of PM, s, particularly since everyone, including SLC, acknowledges that PM, 5
poses a public health risk. Moreover, contrary to SLC’s assertion, the existing PM  standard is not an
effective substitute for PM, s; if it were, EPA would not have felt it necessary to develop a separate
NAAQS for PM, 5.

In addition to its various legal arguments, SLC devotes many pages to defending its PM, 5 analysis

and attacking the proof offered by intervenors. Contrary to SLC’s suggestion, however, the mere fact that it

prepared a formal PM, 5 analysis (while other facilities have not) does not, in any way, shield its analysis

from further review. If, as intervenors have shown, the analysis is flawed and the flaws raise a “substantive

and significant issue,” the project’s PM, 5 emissions must be subject to an adjudicatory hearing.

B. A Brief History of PM, 5 Regulation.

1. The PM, 5 National Ambient Air Quality Standard.

Particulate matter is a generic term for a broad class of chemically and physically diverse substances
that exist as discrete particles. PM originates from a variety of sources, both natural and manmade. It can be
emitted directly or formed in the atmosphere by transformations of gaseous emissions such as sulfur oxides,
nitrogen oxides, and volatile organic compounds. With respect to cement kilns, PM is formed both during
combustion and as a result of the processing of raw materials.

Particulate matter was among the first of many pollutants regulated under the Clean Air Act. First

established in 1971, the initial PM standards were expressed as a limit on “total suspended particulate”. In
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July 1987, due to new information about the health effects of small particles, EPA changed the standard to a

limit on particles with an acrodynamic diameter of less than or equal to 10 micrometers (PM; ;). EPA

revised the standard again in 1997, following the mandatory review of the NAAQS required by CAA §
109(d). 42 U.S.C. § 7409(d). During that review, EPA concluded that very fine particulate — PM, 5 — poses

a unique and significant health risk. Studies cited by EPA link fine particle levels to a wide range of health
problems, including: premature mortality and increased hospital admissions and emergency room visits,
primarily in the elderly and individuals with cardiopulmonary disease; respiratory symptoms and disease in
children and individuals with cardiopulmonary disease such as asthma; decreased lung function, particularly
in children and individuals with asthma; and alterations in lung tissue and respiratory defense mechanisms.
To address these problems, EPA established a NAAQS for PM, 5.13 62 Fed. Reg. 38,651 (July 18, 1997).

EPA also revised the pre-existing 24-hour standard for PM . In a separate rulemaking, EPA adopted new

stricter NAAQS for ozone.
As might be expected, the new NAAQS for PM, 5 were challenged almost immediately by industry

groups. In 1999, the Court of Appeals for the District of Columbia Circuit struck down the standards in
American Trucking Associations v. EPA, 175 F.3d 1027 (D.C. Cir. 1999) on constitutional grounds.i4 The
Supreme Court reversed, concluding that the discretion granted to EPA under the Clean Air Act to set
standards was within constitutionally allowable limits. Whitman v. American Trucking Ass 'ns, 531 U.S. 457
(2001).

While the lawsuit was pending, states, including New Y ork, began collecting data on background

PM, 5 levels. Once three years of data is available, states are required under the Act to designate areas as
“attainment” or “nonattainment” for PM, 5 based on whether the ambient air quality meets the standard.

States must then identify measures that they will implement to achieve or maintain compliance with the
NAAQS and incorporate those measures into their “State Implementation Plans”. Those measures must then

be implemented. This process will not be completed for many more years.

2. The American Marine Rail Decision and its Aftermath.

13 The annual standard for PM) 5 was set at 15 micrograms per cubic meter, based on the 3-year average of annual
arithmetic mean PM? 5 concentrations. The 24-hour standard is 15 micrograms per cubic meter, based on the 3-year

average of the 9gth percentile of 24-hour PM> 5 concentrations.

14 Among other things, the court held that the Clean Air Act effected an unconstitutional delegation of power

because EPA lacked any determinate criterion for deciding where to set the standard for pollutants that have no known
threshold for damaging human health. The court also remanded the NAAQS for PM1( because EPA imposed “double

regulation” in setting limits on PM1( and PM 2 5 (since PM 1 includes PM? 5).
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The delays associated with implementing the PM, 5 NAAQS have raised questions for DEC.
Although EPA has established standards for PM, 5, a program is not yet in place to implement those
standards, leaving DEC with the difficult problem of deciding what role, if any, PM, 5 emissions should play

in the permit review process. This issue was first addressed several years ago in American Marine Rail
(AMR). In that case, citizens challenged a proposal to construct a barge-to-rail solid waste transfer station,
in part, on the grounds that DEC failed to address PM, 5 emissions under SEQRA. The ALJ agreed,

concluding that the health impacts of PM, 5 emissions must be considered. [n re American Marine Rail

(AMR), 2000 WL 1299571 (Aug. 25, 2000). Then-Commissioner John Cahill reversed, concluding that DEC
staff took the requisite “hard look™ at PM emissions and provided a reasoned elaboration of its findings. In
re American Marine Rail, 2001 WL 172285 (Feb. 14, 2001).15

In the wake of the Commissioner’s decision in AMR, several things occurred. First, as noted above,
the United States Supreme Court reversed the Circuit Court decision in American Trucking and upheld the

PM, 5 standard against constitutional challenge. In so doing, the Court ended the uncertainty as to whether

the standard itself was valid.
At the state level, DEC and the Public Service Commission (PSC) struggled to decide how best to
regulate PM, 5 in the absence of an implementable federal standard. In the first half of 2001, DEC and the

PSC heard and rejected challenges to various power plant projects premised on alleged PM, 5 concerns. In

Consolidated Edison Company of New York, Inc., 2001 WL 470661 (Mar. 2001), for example, the Siting
Board rejected petitioners’ PM, 5 challenge, citing AMR for the proposition that issues relating to PM, 5

“are not substantive and significant issues for adjudication in this proceeding, with respect to the pending air
permit applications.” In Mirant Bowline, LLC, 2001 WL 429863 (Mar. 30, 2001), the ALJ also cited AMR in

rejecting a challenge to another plant based on the applicant’s failure to analyze PM, 5 emissions,
concluding, among other things, that it was “premature” to regulate PM, 5 given the lack of sufficient data or

regulatory implementation policies and guidance. Shortly thereafter, however, the New York courts stepped

in and resolved, once and for all, the question of whether DEC must assess PM, 5 emissions as part of the

permit review process.

3. The Uprose Decision.

15 Among other things, Commissioner Cahill noted that: (1) the United States Circuit Court had struck down
the PM 7 5 standards; (2) DEC lacked the baseline information and EPA guidance necessary to conduct a PM? 5 analysis
of the project; in particular, EPA had not developed methods for estimating PM» 5 emissions from many sources,

including mobile sources; and (3) the record did not demonstrate that the proposed project would have any meaningful
impact on PM1() or cause an exceedance of the NAAQS for PM1g.
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In July 2001, a New York Appellate Court issued a decision clarifying the status of PM, 5 under

SEQRA. In Uprose v. Power Authority of State of New York, 285 A.D.2d 603 (2d Dept. 2001), leave to
appeal denied by,  N.E.2d  (Nov. 20, 2001), the New York Power Authority (NYPA) successfully
argued that its plan to place turbines in various locations throughout New York City was not regulated by the
Article X siting process. Subsequently, NYPA prepared an Environmental Assessment Form (EAF) for the
project which concluded the project would not have any significant environmental impacts and issued a
negative declaration for the project. Petitioners challenged this conclusion arguing, among other things, that

the EAF failed adequately to address the environmental impact of particulate matter, in particular, PM, 5.

The court ruled in favor of the petitioners, concluding that:

In light of the undisputed potential adverse health effects that can result from PM, 5 emissions, we conclude

that NYPA failed to take the requisite ‘hard look’ at this area of environmental concern. An EIS is required if
the proposed project ‘may include’ the potential for at least one significant adverse environmental impact’ (6
NYCRR 617.7[a][1] [emphasis supplied]). The analysis undertaken by NYPA in which it assumed that all

PM | emissions are PM, 5 emissions is not sufficiently detailed in the EAF and is not an adequate
substitute for addressing the health impacts of PM, 5 emissions. Thus, NYPA should have issued a positive

declaration and prepared an EIS.

285 A.D.2d at 608. Uprose thus established that PM, 5 emissions and impacts are a proper subject for

SEQRA review regardless of the status of the federal standards.

In several recent decisions, the Article X Siting Board has extended the holding in Uprose to reviews
conducted under Public Service Law (PSL) § 168.16 The Siting Board in Application of Consolidated Edison
Company of New York, Inc., Case No. 99-F-1314 and Application of New York Power Authority, Case No. 99-
F-1627, both issued on January 24, 2002, cited Uprose in support of its decision to hold an evidentiary
hearing on the issue of air quality impacts of PM, 5 as they relate to the applicant’s proposed facility. In

that review, the following questions will be addressed:

1. What is known about the sources of PM2. 5 the nature of PM2. 5 emissions, and the chemical

composition of PM, 57 Also, is there a significant regional transport component to PM, 5?

2. What is the state of the science regarding PM, 5 and its health effects, and what is known about the

general health impacts and health risks associated with PM, 5?

16 Public Service Law § 168 establishes the standards for decisions reached by the Siting Board; reviews

conducted under that section are considered the functional equivalent of SEQRA.
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3. What are the normal and expected concentrations for PM, 5 in the areas surrounding the proposed

facility, and how will the contribution of one source likely affect those concentrations?

4. If the increment in PM, 5 concentrations to the proposed facility is found to be significant, what are

the available and practicable mitigation strategies and control technologies.

Consolidated Edison, at 3; NYPA, at 3-4. The Board also indicated that it expected DEC to present
information on the legal/regulatory history of the federal PM, s NAAQS and on the PM, 5 data DEC has

collected in connection with promulgation of a PM, 5 standard. The Board reached a similar decision three

weeks later in Application of Calpine Construction Finance Co., Case No. 00-F-1256 (Feb. 19, 2002).

C. PM, 5 Emissions are a Proper Subject of SEQRA Review and Can Be Adjudicated

As the above summary makes clear, Uprose has resolved the question of whether PM, 5 emissions

are a proper subject of SEQRA review -- They are. The issue before the Commissioner in this case is

whether SLC has taken the requisite “hard look™ at PM, 5 emissions from the Greenport project. In its

somewhat confused appeal, SLC appears not to acknowledge this simple legal conclusion. Instead, SLC

continues to argue, based on AMR, that PM, 5 issues are not adjudicable by DEC under any circumstance. In

support of this argument, SLC notes that several DEC decisions issued since Uprose have declined to

adjudicate PM, s issues. As the ALJs noted in their Initial Ruling, these decisions are factually
distinguishable from the present case. In Consolidated Edison, 2001 WL 935244 (Aug. 16, 2001), for

example, the intervenors alleged unsuccessfully that the applicant failed properly to consider the public
health impacts associated with Con Edison’s proposal to decommission and remediate its Waterside
generating station. The Commissioner upheld this decision concluding, among other things, that public health
impacts were considered on the record, particularly with respect to particulate matter, and that no further
information was necessary. In their Initial Ruling, the ALJs distinguished Con Edison because

SLC has performed the analysis but the intervenors identified a potential underestimation of emissions and

health impacts. Accordingly, unlike Consolidated Edison, in which the Commissioner concluded that health

impacts were considered and the appropriate standards were met, such conclusions cannot be made as to the

Greenport project at this point. Moreover, the project under examination in Consolidated Edison is

distinguishable from this project because Greenport will be a manufacturing facility, not a power plant.
SLC’s Greenport facility’s particulate sources are found not only in the facility’s fuel, but also in the raw

material used to make cement. Moreover, we understand that Greenport will be much larger than the facility
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contemplated in Consolidated Edison.

ALJs’ Initial Ruling, p. 54. The ALJs” Initial Ruling also distinguishes the Commissioner’s ruling on PM, 4

in NYPA/Astoria because there

Commissioner Crotty issued an interim decision . . . finding that there was no basis to examine PM, 5

impacts related to this Article X application in Queens, New York because the intervenors had not “alleged

any factual issue regarding PM, 5 or NYPA’s particulate matter analysis that could result in any substantive

change to the project or denial of the air permit.”

Id., at 54-55,n.56. In its appeal, SLC rejects this reasoning, arguing that the SLC project is more similar to
Con Edison and NYPA/Astoria than it is different. Among other things, SLC argues that both of these
projects are, like SLC’s, “replacement projects.” Also, according to SLC, all of these projects underwent the
same ““vigorous air dispersion modeling and review by Staff” to ensure full regulatory compliance. SLC
Appeal, pp. 99-100. However, the “replacement project” in this case is a new facility with four times the
existing plant’s capacity. The new plant will be located six miles away from the facility it is replacing in an
urban, rather than a rural setting. As set forth below, these differences weigh heavily on assessing the

possible impacts of the Greenport project.

D. The Existing PM,, Standard is NOT a Substitute for the PM, 7 Standard.

In support of its argument that the ALJs erred in accepting PM, 5 as an issue for adjudication, SLC
argues that there is an emission standard in place — PM ;. In support of that argument, SLC cites to various
memoranda issued by EPA which purportedly authorize the use of PM  as a surrogate for PM, 5. See,

e.g., Memorandum from John Seitz, Director of EPA’s OAQPS (Oct. 21, 1997) (“Seitz Memo™); Letter to
Carl Johnson, DEC, from George Pavlou, EPA (Dec. 27, 2001) (“Pavlou Letter”). However, these

memoranda address a relatively narrow question -- Until the PM, 5 standards are fully implemented, how
should state agencies address PM, 5 emission for purposes of the federal Clean Air Act? These memoranda
and letters reach the less than startling conclusion that until the PM, 5 standards are implemented, the Act
regulates only PM, ; states issuing permits to facilities for purposes of Clean Air Act compliance are
compelled to use PM ) as a surrogate for PM, 5.

In the present case, however, intervenors and the ALJs are not suggesting that DEC must regulate

PM, 5 impacts from the Greenport project under the Clean Air Act. They are arguing, instead, that DEC
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must regulate PM, 5 impacts under SEQRA, a state regulation. EPA’s guidance on the use of PM; as a
surrogate for PM, s is therefore irrelevant.

Moreover, the fact that EPA felt compelled to develop a new standard specifically targeted at
regulating PM, 5 belies any argument by SLC that PM | is, in fact, a surrogate for PM, 5. In promulgating

the PM, 5 standard, EPA specifically concluded that very fine PM poses a more serious risk to human
health than coarse particulate and that the existing PM | standard did not fully address these risks. To

better protect public health, EPA developed a new standard targeted at very fine particulate. The mere fact
that a project meets the NAAQS for PM ) thus does not show that it poses no risk with respect to PM, 5

impacts. A separate assessment is required to address the impacts of PM, 5.

E. SLC’s Assertions to the Contrary, Intervenors are NOT Using SEQRA to Impose a
More Stringent NAAQS for PM, 5.

Although its discussion of this issue is somewhat confused, SLC appears to be arguing on appeal that

intervenors and the ALJs are relying on SEQRA as a basis for imposing a more stringent standard on PM, 4

emissions than the one promulgated by EPA in 1997. Among other things, SLC notes that implementation of

the PM, 5 standard is still ongoing and that many technical issues remain unresolved. They argue that this

uncertainty cannot be resolved in an adjudicatory hearing without degenerating into an “academic debate”
regarding key issues. SLC Appeal, pp.104-106. SLC also argues that the decision appears to sanction
development of a “more stringent” PM, 5 standard under SEQRA. Id. at 106-108. SLC’s argument

misstates both intervenors’ arguments and the ALJs’ final decision.

Intervenors are not challenging the NAAQS for PM, 5 nor are they arguing that the standard should

be stricter. In fact, intervenors support the standards and wish that they were currently being implemented

in New York. Delays in implementing the PM, 5 standard mean, however, that projects such as Greenport
are not regulated under the Clean Air Act with respect to PM, 5. In the absence of an implemented PM, 5
standard, the question is whether New York State can consider PM, 5 impacts in evaluating projects or

whether it is barred from considering those impacts until the standard is fully implemented, as SLC suggests.

The Uprose decision resolved this question. PM, 5 impacts are an appropriate subject of SEQRA review.
SLC, in challenging the ALJs’ ruling, ignores Uprose, arguing effectively that PM, 5 cannot be

considered under SEQRA because the standards have not yet been fully implemented by EPA. This
argument turns SEQRA on its head. Under SLC’s approach, a SEQRA review cannot be conducted if there is
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no PM, 5 standard implemented under the Clean Air Act. In fact, however, it is precisely because the
PM, 5 standard has not been implemented that the SEQRA review process becomes crucial. Without

SEQRA review, the citizens of New York State will have no opportunity to judge the impact of SLC’s

PM 25 emissions on the community. Given that EPA has concluded, in no uncertain terms, that PM2 5

emissions pose a serious health risk, it is incumbent on DEC to address the impact of these emissions under

SEQRA. To the extent there are questions about PM, s relating to measurement of ambient levels and

assessment of impacts, these questions can be resolved in the adjudicatory hearing. SLC cannot, however, be

allowed to rely on the uncertain state of PM, 5 implementation to shirk its obligations under SEQRA.

F. Intervenors Raised Substantive and Significant Issues Relating to SLC’s PM, ¢

Analysis.

Although more than half of SLC’s PM, 5 discussion focuses on why the law does not require a PM, 5
assessment at all, SLC did, in fact, assess PM2. 5 emissions from the facility as part of its DEIS. See Issues

Conf. Exhibit 7, Appendix H-2. SLC devotes the remainder of its appeal to defending that analysis against

the challenges raised by intervenors which formed the basis of the ALJs’ decision to accept PM, 5 as an

issue for adjudication. The core of SLC’s appeal appears to be that it prepared a “extensive analysis” of the

health impacts from the project’s PM, 5 emissions and that intervenors, in criticizing that analysis, are

effectively “penalizing” SLC for its efforts. SLC’s argument appears to be premised on the belief that
because it prepared a PM, 5 analysis (unlike applicants in other PM, 5 cases) it has satisfied its SEQRA

obligations and that the analysis should, in effect, be shielded from any further review or criticism. SLC’s
cramped view of the law as applied to the Greenport project should be rejected.
DEC Staff, in appealing the ALJs” decision, argued that they took a hard look at the Project’s PM, 5

emissions and that further review of the issue “will not lead to any further elucidation on the subject nor to
any modifications to the project’s permitting.” DEC Appeal, p. 23. They then addressed the two recent
orders issued by the Siting Board in Consolidated Edison and NYPA requiring a PM, 5 review and concluded

that the additional review required was necessary to develop a record on PM, 5 impacts lacking in those two

cases. According to DEC, these issues were addressed by SLC “to the extent of the scientific knowledge on

PM, 57 and further inquiry “would not provide any additional guidance on the permitting of the SLC

project.” DEC Appeal, p. 24. In its appeal, DEC staff does not even discuss intervenors’ concerns, let
alone, attempt to address them.

As a preliminary matter, the Uprose decision makes clear that the brief PM, 5 analysis prepared by
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SLC was not the gift alleged by SLC but was, instead, required by SEQRA. Moreover, the analysis itself, far

from being comprehensive, provides only the bare minimum assessment of the project’s PM, 5 impacts.
The original analysis of PM, 5 emissions in the DEIS consists of a mere eleven pages, five of which are
devoted to providing background on the PM, 5 issue. The remaining pages summarize the analysis
performed by SLC of the Greenport Project’s PM, 5 impacts. In that analysis, SLC assumed based on
generally available data that a range of percentages of PM j emitted from the project consisted of PM, 5.
SLC then calculated the average ambient PM, 5 concentration increases (annual and 24-hour) expected from
the project and added them to the estimated background PM, 5 concentrations (which were based on
estimates of the expected ratio of PM, 5 to PM(; in the ambient air). The report concluded that the annual
and 24-hour concentrations of PM, 5 in the vicinity of the project would be less than the NAAQS for

PM, 5. The report went on to conclude that the shutdown of the Catskill operation would decrease regional
levels of PM, 5. In so finding, however, even SLC conceded that “small increases in particulate

concentrations could result in those areas very close to the Greenport plant . . . at discrete locations due to
their proximity to a particular source” although, again, SLC argued that the increased concentrations would be
within the NAAQS. Issues Conf., Ex. 7, Appendix H-2, p. H2-10.

In its petition for party status, FOH challenged SLC’s PM, 5 analysis for failing to address

emissions under SEQRA; FOH also raised questions about the scientific bases for SLC’s emission estimates,
noting among other things, that SLC: (1) did not specify what emission rate it modeled in its analysis; (2) did

not model the impact of other local sources of PM, 5; and (3) focused on emissions of secondary PM, 5

when the facility is likely to emit significant quantities of primary PM as well. FOH also reported on the
results of a review conducted by its consultant which suggested that the greatest PM increases may occur in
heavily populated areas in the vicinity of the plant. Issues Conf., Ex. 39, pp. 37-41.

At the hearing on this issue, both SLC and intervenors offered expert testimony on PM, 5 generally

and on the particular PM, 5 impacts anticipated from the SLC plant. (A total of four expert witnesses

testified, two for each side, in addition to DEC staff.) The testimony addressed issues ranging from the

health effects of PM, 5, to whether it was appropriate to distinguish among various types of fine particles,
to the details of SLC’s PM, 5 analysis. Trans. pp. 585-685. Subsequent to the hearing, the parties
addressed PM, 5 in their post-Issues Conference briefs. In addition, SLC submitted a report from its experts
addressing various PM, s-related issues raised at the hearing. Issues Conf., Ex. 111.

Both the ALJs and Intervenors are aware of the standards that must be applied in determining

whether an issue is appropriate for adjudication. In this case, after careful consideration of both (1) SLC’s
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original PM, 5 analysis and the subsequent arguments offered by both SLC and DEC in support of that

analysis and (2) Intervenors’ offer of proof identifying serious flaws in SLC’s analysis, the ALJs concluded
that “the question of whether or not SLC relied upon suitable data in making its assessments regarding

PM, 5 emissions is appropriate for adjudication.” ALJs’ Initial Ruling, p. 49. In support of that conclusion,
the ALJs noted that while there are no regulations in effect governing PM, s, given the acknowledged

potential public health impacts, SLC must analyze its contribution of this pollutant to the affected
community in order to comply with SEQRA. Rejecting SLC’s attempt to distinguish between toxic and non-
toxic PM, 5, the ALJs focused on EPA’s findings relating to PM, 5 which show that PM, 5 poses a serious

public health risk. The ALJs then reviewed the testimony offered by the various parties, including SLC,
FOH and DEC regarding the merits of SLC’s PM, 5 analysis and, in particular, the likely local effects of

PM, 5 emissions and concluded, correctly, that “these disputes should be heard as part of the consideration

as to whether SLC performed an accurate examination of these impacts.” ALIJs’ Initial Ruling, p. 54.

Consistent with Hyland Facility and its progeny, the Commissioner should defer to this ruling.
V. The ALJs’ Ruling That Noise Issues Should Be Adjudicated Should Be Upheld.

SLC and Department Staff seek to overturn the ALJs’ rulings with respect to noise issues primarily
on the argument that because SLC and Staff have reached an agreement that should end the debate,
notwithstanding the expert testimony presented by intervenors which demonstrated that significant adverse
noise will result from the project despite the conditions imposed by Staff. SLC’s argument on appeal
continues its standard practice of mischaracterizing both the nature of the offer of proof and the relevant law,
including aspects of the Department’s noise guidance program policy memorandum Assessing and Mitigating
Noise Impacts revised February 2, 2001.

As an initial point, SLC continues to argue strenuously that SEQRA does not allow for the mitigation
of adverse impacts if a regulatory standard may exist. SLC’s reliance upon its cited cases is unavailing as
they do not address situations where there is a demonstrated adverse impact notwithstanding compliance
with a local ordinance. In these cases, as are articulated in the ruling, the 70 dB level at the property line is
not reflective of existing ambient conditions in surrounding residential areas and is not a substitute for a
determination of whether adverse noise impacts have been fully mitigated. SLC and Department Staff have
recognized the limitations of the local ordinances by imposing additional conditions intended to protect
residential areas. The issues presented by intervenors are that those conditions nevertheless are inadequate to
fully mitigate the adverse noise impacts of the project and are based on ambient noise levels that are
overstated.

In the original draft permit issued by DEC the special condition regarding noise required the
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preparation of a mitigation plan to insure that noise levels are not increased above existing levels by greater
than 5 dBA during nighttime operations or 10 dBA during daytime operations at any residential receptor
location surrounding the facility’s property. (IC Ex. 12a, p.8). In its revised draft permit condition issued on
August 24, 2001 (IC Ex.12a(i), p. 8a). Staff somewhat modified the noise condition while maintaining the 5
and 10 dBA night and daytime limitations on operations. However, it defined daytime operations as being
from 6:00 AM to 10:00 PM and nighttime from 10:00 PM to 6:00 AM. Staff has never explained why
daytime should be defined for the purposes of this permit as extending to 10:00 at night which is far later
than any other reasonable definition of the limitations of the daytime period. As the Commissioner no doubt
recognizes, the purpose of requiring quieter nighttime operations is to protect the serenity of residential areas
during the evenings and when people are sleeping. It is obvious that an intrusive increase of 10 dBA up to
10:00 PM will disrupt residential life and impair residents’ abilities to sleep, especially young children.

As fully articulated by the ALJs in their ruling and as demonstrated by the intervenors at the Issues
Conference in both their petitions and in the transcripts, SLC undertook an analysis that placed noise
monitoring stations at receptors too close to roadways, thus overstating the level of the existing ambient
noise in residential locations. The ALJs, after properly evaluating the facts before them, determined that
significant and substantial issues had been raised by the intervenors through competent experts that improper
methodologies had been employed and if proper ones had been utilized, lower ambient levels were likely to
result. In addition, notwithstanding the overstated ambient levels, the noise increases permitted by
Department Staff would result in significant increases over the existing ambient levels in a manner
inconsistent with the Department’s own adopted noise policy. As set forth in the noise policy, increases
over 6 dBA are characterized as very intrusive and increases of up to 10 dBA are perceived as a doubling of
noise. Nevertheless, Department Staff has accepted this based upon their assessment of an adequate
balancing of interests. Tr. P. 1250. Intervenors submit that the assessment of whether the adverse impacts
have been fully mitigated should not be limited to Staff’s unsubstantiated conclusion, but is an issue that
should be left to the Commissioner after recommendation from the ALJ. Incumbent upon the ALJs’
recommendation is the development of a full record after testimony from the experts proffered by the
intervenors which demonstrate that the proposed noise levels are then recognized by Staff.

SLC significantly mischaracterizes the standards in the DEC noise guidelines about what should be
determined a significant level. SLC makes much of the fact that this is an industrial activity which is allegedly
occurring in industrial zones and thus, a higher level of noise should be tolerated associated with such
activity. SLC Appeal, pp. 128-12. SLC argues that the DEC noise policy adopts that theory and recognizes
that existing levels embodied in local zoning should be followed. However, SLC has significantly misquoted
from the DEC noise guidance. The DEC policy guidelines set forth how a noise evaluation should occur. It
provides that in certain circumstances there is no need for undertaking a noise impact analysis if:

a) “the site is contained within an area in which local zoning provides for the intended use as a “right-of-use”.
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It does not apply to activities that are permissible only after an applicant is granted a special use permit by
the local government; and b) the applicant’s operational plan incorporates appropriate best management

practices for noise control of all facets of the operation. DEC noise policy guidance, p. 16.

In its brief SLC only quotes the first sentence of sub-paragraph (a) above. If SLC had properly cited the
guidance it would make clear the distinction between an as-of-right use and a specially permitted use. In the
City of Hudson, while the facility is located in an industrial zone, it is not an as-of-right use and does require
a special use permit from the Hudson Planning Board, IC Ex. 6, p. 1-52, and thus, SLC’s reliance on this
provision of the policy guidance is unavailing. In regards to Greenport, there is no zoning and thus full
SEQRA review under the policy guidance is required. While the property has been used for industrial
purposes, there are residential uses surrounding the property and it cannot be held that the patterns of
development constitute any form of de facto zoning. Where the Town has not adopted any zoning, it is not
entitled to any deference in accordance with the DEC guidance.

The second criteria identified in DEC’s noise guidance concerns when best management practices have
been incorporated into the project. That has not happened in this case. This highlights the other deficiency
in the noise analysis identified by the ALJs - The Department has failed to follow its own guidance
documents regarding the inclusion of mitigation measures.

The DEC guidance is very clear on setting forth the steps that Staff should go through in assessing
noise impacts and requires the inclusion of mitigation measures in the assessment. The policy provides
when the above analyses indicate significant noise effects may or will occur, the applicant should evaluate
options for implementation of mitigation measures that avoid, or diminish significant noise effects to
acceptable levels (see Section V.C. Mitigation - Best Management Practices). Adequate details concerning
mitigation measures and an evaluation of the effectiveness of the mitigative measures through additional
sound level calculations should be provided in a noise analysis. These calculations are to factor in the noise
reduction or avoidance capabilities of the mitigation measures. In circumstances where noise effects cannot
readily be reduced to a level of no significance by project design or operational measures in the application,
the applicant must evaluate alternatives and mitigation measures in an environmental impact statement to
avoid or reduce impacts to the maximum extent practicable per the requirements of the State Environmental
Quality Review Act (SEQR). DEC noise policy, p. 22.

The noise analysis should be part of the application or a supplement to it, and will be part of the SEQRA
environmental assessment by reference. Duplicative noise analysis information is not required for the permit
application and the assessment of impacts under SEQRA. A proper analysis can satisty information needs
for both purposes.

As the ALJs noted, absent any mitigation plan developed at this point, there can be no assurance that
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the impacts will be adequately mitigated or that the public has a right to comment on the elements thereof.
The ALJs’ position is entirely consistent with the Department’s policy guidance and contrasts with Staff’s
position, which has failed to follow the guidance and has agreed to put off any kind of detailed review until
sometime in the future, when it will be immune from any public review. SLC claims that the intervenors have
not identified any requirement that Best Management Practices be part of the DEIS. SLC Appeal, p.128. In
fact, as noted above, the DEC policy guidance specifically requires the inclusion of such a plan in the DEIS.
SLC also argues that the intervenors have overstated the impacts of the project because SLC claims it
will not actually be operating full time. However, despite the protestations of SLC, other than the
restrictions on the times when blasting can occur, there are no operational restrictions on SLC. Thus, while
SLC may claim that it “estimates that the conveyor and dock will operate 70 to 90 days per year (SLC
Appeal p. 131), that is only its current estimate and is not an operating condition since SLC is seeking to
operate 24 hours a day, everyday of the year for SEQRA purposes those impacts must be considered.
Therefore, permit conditions such as a noise limitation are the only ways to assure that the operation will not

have an adverse impact on surrounding properties.

VI.  The ALJs Correctly Determined That Intervenors Raised an Issue for Adjudication as to the

Riverine Mitigation Plan.

With respect to the Riverine mitigation plan, the Ruling determined that there is an issue for
adjudication as to whether SLC provided sufficient information to determine that the mitigation proposed
would substitute for the habitat destroyed by the project. (ALJs’ Initial Ruling, p. 103). As pointed out by
the Ruling, where fundamental information supporting a plan is lacking, creating doubts about the success of
the proposed mitigation, the Department cannot issue a Part 608 permit without further investigation. Id. As
discussed below, the ALJs correctly found an issue for adjudication.

Intervenors have repeatedly pointed out that SLC’s plan does not disclose the basis for the claim of
adequate mitigation. While SLC and Mr. Leslie claimed at the Issues Conference and in their briefs that
potential adverse impacts have been fully mitigated, DEC Staff formerly made clear that they did not have
sufficient information to make that finding. (Tr. 2177, 2183-84 (Blair); Tr. 2178-79, 2181-82 (Forgea);Tr.
2179-80 (Kahnl)). Although DEC subsequently signed off on the plan, intervenors are still concerned with
the lack of specific and detailed reference data and mitigation “targets” in the proposed plan. As FOH’s
expert, Dr. Kiviat has explained, wetland mitigation plans typically require the need for detailed descriptions
of reference habitats and detailed specifications of the habitats and communities to be created. (IC. Ex. 174,
p.7). SLC’s October Plan offers no indication that what is proposed will actually work, and further, that if it
does not work that alternative plans are prepared to be implemented. Specific goals are not described setting

what objectives are likely to be achieved and what efforts will be tried in case the goals are not achieved.
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Important information on both reference conditions and targets must be included as well as detailed
qualitative descriptions of microtopography (elevations), soil depth, texture, organic matter content, and
vegetation species composition, density and biomass. As the Ruling points out:

Section 608.7(b) sets forth the issues to be considered in this process, including environmental impacts to
aquatic, wetland and terrestrial habitats; unique and significant habitats; rare, threatened and endangered

species habitat; water quality; and hydrology.

ALJs’ Initial Ruling p. 103. The Ruling continues,

The standards for issuance of a permit are . . . that the proposal is in the public interest, in that: (a) the
proposal is reasonable and necessary; (b) the proposal will not endanger the health, safety or welfare of the
people of the State of New York; and (c) the proposal will not cause unreasonable, uncontrolled or
unnecessary damage to the natural resources of the State, including soil, forests, water, fish, shellfish,

crustaceans and aquatic and land-related environment.” 6 NYCRR § 608.8. Id.

SLC’s plan fails to identify this information and describe its impact on the proposed restoration. A
number of important aspects of the plan are missing, including for example, the seasons and methods of
construction and specifically how the site is to be graded and planted. (IC Ex. 174, p. 7). Further, specific
information with regards to the types of plants and materials to be used (e.g. Whole shoots, seeds, seedlings,
tubers, etc.) and the origin of the planting stock is crucial in determining the target for the proposed plan. Id.
SLC failed to disclose the field logs representing the data collected from the site to analyze whether the data
supports the conclusions made with regards to the proposed Plan. /d.

In their Ruling, the ALJs determined that based upon the variance in expert opinion between FOH,
Riverkeeper and SLC with respect to whether the mitigation/compensation proposed by the applicant will
substitute for the habitat that will be destroyed for the project, an issue for adjudication was presented
(ALJs’ Initial Ruling p. 104). The ALIJs explained, “where there is a fundamental doubt about whether the
proposal will mitigate the damage to habitat that is inevitable due to dredging and fill operations of SLC, the
Department cannot issue a Part 608 permit without further investigation.” /d. The ALJs recognized a
number of deficiencies in SLC’s proposals and showed concern for SLC’s reliance on animal habitat
investigation at the tail end of the season. As the ALJs pointed out, even the applicant itself acknowledged
the “paucity of its review”. Id.

In fact, throughout its brief, SLC exaggerates its efforts to mitigate impacts and enhance the riverine
environment without offering any factual data and investigatory results supporting its broad claims
concerning the plan. While SLC would like to characterize the development of the plan as an evolving and
comprehensive process, with input from the Department, in reality, little has changed from SLC’s initial

proposal in June, 2001. The result is a four-part plan which proposes as follows: (1) the creation/restoration
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of riverine habitat; (2) restoration of 3.0 acres of wetland in South Bay; (3) creation of a riverfront park; and
(4) reduction of the daily intake of water at SLC’s Catskill facility. The Ruling correctly decided that each of
these proposals involve impacts which were not fully developed by SLC and lack sufficient detail for DEC to

determine whether a permit should be issued.

A. The Information Provided Does Not Indicate that the Proposed Restoration of the Riverine Habitat
Will Meet the Requirements of Section 608.

[lustrative of this point, are the issues raised by DEC Staff in the August 10, 2001 letter posing
serious questions regarding mitigating the impacts of SLC’s proposed actions. According to the letter, DEC
staff was doubtful that the proposed mitigation elements would provide a replacement of functions of the
lost habitat. (IC Ex. 114, p. 1). However, SLC’s “revised” plan did little, if anything, to further explain the
mitigating affects of the proposed plan. The October Plan fails to discuss anything related to the potential
impacts dredging may cause on fish use of the offshore habitat. The October Plan states that “the net result
will be the restoration of 0.27 acres of existing, poor quality riverine habitat and the creation of 0.65 acres of
aquatic habitat for a total of 0.92 acres.” (IC Ex. 169, p. 4). There is no basis to conclude that the actions
proposed, including removing concrete, removing industrial fill, relocating the shoreline, and planting 0.3 acres
of wild celery will lead to the restoration of the habitat. It is this lack of information that the ALJs agreed
raised an issue for adjudication. As the ALJs indicated at the Issues Conference, Staff expressed concerns
about destruction to the submerged aquatic vegetation (SAV) beds, yet the latest version of the plan indicates
that 0.05 acres of beds will be eliminated, and staff has not offered a clear explanation as to why this is now
deemed satisfactory considering the continued absence of information on the SAV beds and the nature of the
restoration plan. ALJs’ Initial Ruling p. 104, IC Ex. 105, Sheets 1,6; IC Ex. 114, pp. 3-4; Tr. pp. 2200, 2175,
2176, 2182, 2208.

B. SL.C Has Not Provided Sufficient Information to Determine that the South Bay Wetlands

Restoration Will Have Any Environmental Benefit.

Another element of SLC’s proposed mitigation is the South Bay wetlands restoration. SLC proposes
to restore three acres of freshwater tidal wetlands in a previously filled part of the Hudson South Bay. (IC
Ex. 169 p. 8-11). In DEC’s letter, staff raised doubts about the project stating, “It is unlikely that this
project element will realize its stated goal.” (IC Ex. 114, p. 3). DEC requested data on existing vegetation,
wildlife, and soil contamination levels as being necessary to determine whether it was desirable to destroy the

current habitat to develop a wetland. In response, the October Plan contains an inadequate analysis of the
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vegetation and wildlife at the potential site. (IC Ex. 169 Attachment 5).17 After reviewing Attachment 5 of
the October Plan, Dr. Kiviat noted that there are a number of inaccuracies contained in the report, including
the misspelling of terms and animal species, an absence of data sheets and data analysis, and even omitted
observations. (IC Ex. 174, p. 5). Contrary to the specific request of DEC, the baseline study did not include
any information on contaminants. Given the filling of South Bay through decades of industrial use, industrial
waste and spills, there is a strong likelihood that soils at the mitigation site are polluted with sodium chloride
and other salts which would significantly affect the proposed wetland redevelopment. (IC Ex. 174 p. 5). The
possibility of contaminated material in the bed of the river that will be dredged and in other mitigation areas,
is an example of inadequate information that precludes approval of the permit and the mitigation plan.

Also, a limited fish survey was conducted resulting in the capture of ten individuals of six species. (IC
Ex. 174, p. 5-6). However, this is surely not a representative sample of the fish fauna at the site. There is no
reference to data from other Hudson River fresh-tidal marsh studies, as requested by DEC, which would be
helpful in a discussion of the species present at the site. (IC Ex. 174 p. 5-6). In fact, after analyzing the data,
Dr. Kiviat noticed that green sunfish were identified in the field study. However, green sunfish is not a
typical Hudson River species. (IC Ex. 174 p. 6). This identification may represent a mistake or an unusual
occurrence, which in any event requires documentation and analysis. Most importantly, as the discussion of
the heartleaf plantain indicates, the October Plan contains data which is outdated. (IC Ex. 174, p. 6). SLC
has previously revealed that the heartleaf plantain was found at the site during a resurvey in 2001. However,
the October Plan fails to discuss the resurvey results. Under these circumstances, considering the amount of
missing information and inaccuracy of the information that was provided, the requirements of Section 608

have not been met.

C. The Park as Now Construed Cannot Be Considered as Appropriate Mitigation.

During Dr. Kiviat’s testimony at the Issues Conference on July 26, 2001, he explained that the
proposal for the park “apparently will play no role in replacing lost functions and values of the habitats that
will be destroyed.” (Tr. p. 1357). Dr. Kiviat has explained that certain rare species, including nesting
Cooper’s hawk, nesting map turtle, and Schweinitz flatsedge, could be present in the area and would, in fact,
be harmed by the park development. In the nine lines of the October Plan which discuss the park, SLC
ignores the possible existence of rare species in the area, and, in fact, fails to discuss any potential impacts on
wildlife in the area of potential park development as specifically requested by DEC and the interveners. (IC
Ex. 169 p. 11-12). DEC, expressing concern at the Issues Conference on August 15, stated, “In [creating the

17 1 fact, Attachment 5 is virtually identical to the August 2001 Baseline report which was previously submitted as
IC Ex. 118.
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park] you would basically destroy most of the wildlife habitat that is there now while providing a habitat for
only the most common species. . .” (Tr. p. 2181-2182). As the ALJs point out in the Ruling, the criticisms
offered by DEC are not reflected in the latest submission by SLC. (ALJs’ Initial Ruling p. 105). The ruling
concludes with the observation that “without more information on the current habitat of species supported in
this area and the impacts of this project, the park as now construed cannot be considered as appropriate

mitigation.” Id.

D. Without More Information it is Impossible to Determine the Environmental Impacts of
a Reduction of Intake at the Catskill Facility.

DEC staff questioned the propriety of calling a reduction of intake of cooling water at the Catskill
plant mitigation of impacts resulting from expansion at the Greenport facility. (IC Ex. 114, p. 2) Still, DEC
requested that SLC present “data which would detail the impacts at the Catskill facility structure with regard
to entrainment and impingement.” (IC Ex. 114). However, SLC failed to address this concern in the October
Plan. The October Plan presents estimates of reduction in entrainment and impingement impacts on fish
populations based on data from the proposed Athens Generating water intake. (IC Ex. 169 p. 13). The Plan
not only neglects to explain the relevance of information from a site several miles away, it appears to ignore
any differences of habitats at the Athens site to Inbocht Bay. Also, the plan does not describe the modeling
and methodology for generating the information describing the impacts at the Athens site. Surely a
discussion of the methodology conducted in formulating the data would be helpful in determining the
relevance of information from the Athens site to Catskill. As DEC Staff stated in the letter of August 10th,
“[t]he species using the area to be filled are probably not the species affected by impingement and
entrainment.” (IC. Ex. 114). Without further information on specific entrainment and impingement at the
Catskill facility, a determination can not be made whether a reduction of intake of cooling water will be a

significant mitigation technique.

E. DEC’s Brief Letter of October 24th Does Not Justify Deference to Staff’s Support for
the Plan.

As the ALJs point out in reference to DEC’s brief letter supporting SLC’s plan, “there is no
explanation of how the applicant has addressed the previously expressed concerns of staff both in its letter
and at the August 15 issues conference.” (ALJs’ Initial Ruling p. 104). SLC’s reply brief argues, at length,
that DEC’s support for the Plan deserves deference and that the ALJs erred in by ignoring Staff’s support of
the Plan. SLC Appeal pp.161-165. While SLC correctly points out that DEC has voiced its support for the
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Plan, SLC fails to identify the basis for DEC’s support. The simple reason for this is there is no basis for
DEC’s “change of heart” with regards to SLC’s Plan.

Similarly, DEC’s appeal fails to explain Staff’s remarkable epiphany as to the merits of SLC’s
mitigation plan. While Staff’s appeal brief states that SLC’s plan is sufficient, Staff is unable to articulate a
sufficient reason for its “change of heart”. Further, Staff is unable to provide the information or
documentation on which it bases its “change of heart”. For example, Staff indicates that “SLC provided
progressively more information, . . . and addressed DEC concerns and requirements.” (DEC Appeal, p. 36).
However, clearly there is an issue as to whether SLC, in fact, provided any more information between August
and October. Intervenors raised a number of concerns with DEC’s reversal of attitude toward the mitigation
plan between August and October. Even though SLC came forth with no more detailed information, DEC
somehow determined that SLC had addressed each of DEC’s previous concerns. In the Ruling, the ALJs
stated, “Aggravating the situation are differing viewpoints expressed by Staff in its letters of August 10 and
October 24.” ALJs’ Initial Ruling, p. 104). The ALJs continued:

The first letter provides a detailed critique of the mitigation plans, expressing concerns regarding the SAVs
and the failure of the plan to provide any mitigation for the dredging of deepwater habitat. The second letter
is only one page, and summarily concludes that there is now sufficient detail to determine that the plan
avoids impacts where possible, and that where it cannot, there is no mitigation to the maximum extent
possible. There is no explanation of how the applicant has addressed the previously expressed concerns of
staff both in its letter and at the August 15 issues conference. /d.

As previously explained, there are a number of areas in which DEC staff sought more information
which SLC failed to provide by October 2001. Without providing any reasons why, Staff’s brief concludes
that each of SLC’s proposals provides sufficient information.

Staff’s brief, while vociferously claiming that staff took a hard look at the issues, is striking because of
the absence of any citations to the record to support its conclusions. The brief is nothing more than
counsel’s attempt to justify a conclusion unsupported by any testimony or documentation by Staff
responsible for the actual review.

SLC would like to focus on the reconfiguration of the dock to show that it considered comments by
DEC and incorporated them into the plan. SLC Appeal pp. 161-162. However, SLC fails to note that the
reconfiguration of the dock was not DEC’s sole concern with the plan. As highlighted above, DEC had a
number of other concerns with the plan. (IC. Exs. 114, 174). Although few of these concerns were addressed
, DEC signed off on the Plan.

On the basis of DEC’s one page letter, SLC argues that the DEC determination should be given
deference. SLC’s brief cites a number of cases where “administrative precedent definitely recognizes and
defers to Staff it its interpretations of the regulations it enforces.” (SLC Appeal, p. 163). However, SLC fails

to note that these cases deferred to DEC expertise in appropriate circumstances. See Rampulla Assoc.
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Architects, 1988 WL 158349, *11 (explaining “substantial evidence” supports DEC’s decision.); Halfmoon
Water Improvement, 1982 WL 25856, *2 (“The ALJ’s ruling will take into account the arguments, offers of
proof, [and] the application documents™). These cases do not stand for the proposition that when DEC
offers its support to a proposal that the ALJ should unilaterally defer to DEC’s decision. In this case, had
DEC offered a reasoned basis for its “change of heart” there might be support for SLC’s assertion that
deference is appropriate here. However, it is contrary to the purpose of the permitting scheme to allow
deference to DEC when DEC has not offered a reasoned analysis for its decision to support a particular

plan.

VII. The Adjudication of the Purported Economic Benefits of the Project Should Proceed So That

the Commissioner Can Have a Full Record upon Which to Base a Decision.

SLC’s appeal continues to obfuscate the nature of the ALJs’ ruling with respect to issues for
adjudication. On this issue, the ALJs ruled that the purported economic benefits of the project warranted
adjudication. SLC attempts to confuse the issue by bringing up the issue of community character and
allegations of economic harm. SLC argues, in a sense, that because it believes that it has fully mitigated the
adverse environmental impacts of the project, there is no balancing and therefore no assessment of the
claimed economic benefits of the project required. While SLC is entitled to its opinion, a decision about
whether balancing is necessary can only be reached by the Commissioner. Moreover, a determination that
adverse impacts have been fully mitigated is the final determination that the adverse impacts have been
mitigated to the maximum extent practicable consistent with social, economic and other essential
considerations. 6 NYCRR §617.11(d). That final determination is the balancing mandated by SEQRA and
one aspect of that balance must be an assessment of the benefits provided by the project.

As an initial point, SLC mischaracterizes the final decision to be made by the Commissioner. The
question is not whether significant adverse environmental impacts have been mitigated, but whether adverse
environmental impacts have been mitigated. 6 NYCRR §617.11(d)(5). The level of the adverse impacts,
whether they are very significant or lesser, is a factor to be weighed into the balancing itself. The balancing
does not occur only if there are significant adverse impacts. (See Jackson v. New York State Urgan
Development Corp., 67 N.Y.2d 400 (1986).

The ALJs have made the reasonable finding that there is a likelihood that this project will result in
adverse environmental impacts that have not been fully mitigated. As an example, they point to the fact that
while SLC claims it has done everything possible to mitigate the adverse visual impact of the project, that
does not equate to a finding that there would be no residual adverse visual impacts from the project. Thatis a
judgment call that will be made by the Commissioner. The presence of a 406-foot tall structure looming over

Columbia County in an area with no comparable facilities, and the testimony proffered by the intervenors
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regarding the visual impacts, attest to the fact that there will be residual adverse visual impacts
notwithstanding SLC’s claims to the contrary.

SLC claims that there should not be any inquiry into the claimed benefits of the project where there is
no disagreement with Staff as to the issue of adequate mitigation or unmitigated adverse impacts. However,
the intervenors have challenged Staff’s conclusion that the project will not result in adverse environmental
impacts. Intervenors’ challenges are the grounds upon which the other issues have been identified for
adjudication. Moreover, by Staff’s own admission, they did not make any inquiry into that section of the
DEIS concerning the alleged economic benefits of the project and offered no position on those statements.
(Tr. 1540 (Leslie))

In its appeal, SLC significantly mischaracterizes the nature of FOH’s argument and offer of proof
with regard to SLC’s overstated economic benefits of the project. SLC Appeal, pp. 201-204. First SLC
claims that intervenors only raise the issue of the validity of the economic analysis in the context of
community character. That is not true. FOH specifically raised the issue of the overstated economic benefits
in its petition. (IC Ex. 39, p. 56; Tr. pp. 1530, 1536). In conjunction with that discussion FOH presented as
an offer of proof the testimony of Robert Pauls at the Issues Conference who was prepared to elaborate
upon the offer of proof in the petition regarding SLC’s overstatement of the economic benefits of the project.
While ALJ Goldberger questioned Mr. Pauls upon the basis of his assessment, SLC’s attorneys, in a striking
departure from their behavior throughout the Issues Conference had no questions of Mr. Pauls and did not
offer any contrary evidence or assertions as to why he would not be competent to testify on this issue or
why his offer of proof was inadequate. Having failed to take the opportunity to contest the offer at the
Issues Conference, they cannot seek to discredit him now simply by ignoring his offer of proof in their
appeals brief.

It must be stressed that the issue presented by FOH is not an issue of community character nor is it
the negative economic impacts associated with the project. FOH recognizes that in the context of these
hearings, the economic detriment of a project is not independently adjudicable. However, consistent with the
ALIJs’ ruling, it is appropriate to question the claims of supposed benefits of the project which are presented
to allow the balancing required by SEQRA.

SLC would rather somehow bifurcate the proceedings, saving the issue of economic benefits until
there is a finding that there is a residual adverse environmental impact. The ALJs correctly ruled that it is
inconsistent with an efficient use of the administrative process to bifurcate the proceedings. It is appropriate
to use the opportunity now to develop the complete record upon which the ALJs’ recommendations can be
made and the Commissioner’s decision to determine if the project can go forward.

SEQRA does not mandate a specific outcome in any proceeding. SEQRA may allow a project with
adverse environmental impacts that have not been fully mitigated to proceed if it is in the overall public

interest as expressed by social economic and other considerations. For example, a project with a significant
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visual impact that provides clear economic benefits to the community may be approved if the Commissioner
finds that those benefits outweigh the adverse impacts. See Lane Construction Corp. v. Cahill, 270 A.D. 2d
609 (3rd Dept. 2000) lv. to appeal denied, 95 N.Y. 2d 765. However, the record must fully be developed to
establish what that balance is. As set forth in FOH’s petition, the SLC’s EIS admits that there would be a
direct benefit of only one net new job from the project. (I.C. Ex. 39, p. 56; DEIS p. 3-14). The sole economic
benefits provided by the project are the inflated estimates of indirect benefits associated with the project,
which estimates have been strenuously challenged by Mr. Pauls.(I.C. Ex. 39, p. 56). A full development of
the record through the adjudicatory process to determine the actual benefits associated with this project will

allow for the ultimate decision of the Commissioner pursuant to SEQRA.

VIII. SLC’s Increased Mining Activities Should Be Subject to SEQRA.

The Ruling determined that SLC’s proposed mining activities fell within the “ungrandfathering”
sections of ECL §8-0111(5)(a)(i)(ii). Further, the Ruling held that this was a legal question based upon
undisputed facts and was not a matter for adjudication. The Ruling reached the proper legal conclusion in
determining the mining operation was not grandfathered, thus subjecting SLC’s mining operation to SEQRA
review.

SLC is seeking to increase its rate of extraction of mining in excess of 6 million tons per year together
with the resulting increase in truck traffic, noise and dust associated with that expanded production. SLC and
DEC Staff agreed that such an increase is a grandfathered action and exempt from SEQRA review. DEC Staff
have presented a strikingly limited view of the requirements of SEQRA with respect to an increase in activity
at a facility and SLC has presented an argument of blanket protection beyond any level recognized by the
Legislature or sanctioned by any court.

As fully discussed below, the tripling of the extraction rate of the mining operation should clearly not
be grandfathered and the 1990 Stipulation and Order on Consent does not limit SEQRA’s application to the
increased extraction rate. Furthermore, SLC’s mining activities should be subject to SEQRA review to

maintain Becraft Ridge to conserve the visual character of the area.is

A. SLC’s Mining Operation Is Not Grandfathered from SEQRA Review.

SEQRA excludes from the definition of actions to which it applies, those actions undertaken or

18 SLC asserts this issue is moot because they are willing to stipulate to a permit condition to leave Becraft

Ridge intact. SLC Appeal, p. 227 fn. 102). However, SLC will only stipulate to this permit condition if all other
approvals for the Project are granted. This is an illusory promise because SLC will not stipulate if DEC requires, them
to modify one aspect of their Project. Furthermore, SLC has not signed a stipulation agreement rendering this issue

moot.
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approved prior to SEQRA’s effective date. ECL §8-0111(5). There are two exceptions to the exclusion:

(1) In the case of an action where it is still practicable either to modify the action in such a way as to mitigate
potentially adverse environmental effects or to choose a feasible and less environmentally damaging
alternative, in which case the commissioner may, at the request of any person or on his own motion, in a
particular case, or generally in one or more classes of cases specified in rules and regulations, require the
preparation of an environmental impact statement pursuant to this article; or

(i1) In the case of an action where the responsible agency proposes a modification of the action and the
modification may result in a significant adverse effect on the environment, in which case an environmental
impact statement shall be prepared with respect to such modification.

ECL §8-0111(5)(a).

The second paragraph concerns SLC’s attempt to increase its extraction rate, while the first paragraph
addresses the issue of the preservation of Becraft Ridge. When the courts have considered these questions,
they have consistently held that a substantial change in the scope or magnitude of the activities serves to
“ungrandfather” an action from SEQRA.

The fundamental principle was established by the Court of Appeals in Matter of Salmon v. Flacke, 61
N.Y.2d 798, 800 (1984) which while finding that the landfill at issue in that case was grandfathered, it stated
“in other circumstances, there might be proof of change in the level of operation so substantial as to be
sufficient to remove an activity from the exclusion clause ECL 8-0111(5)(a), notwithstanding that the basic

nature of the activity remains unchanged”.
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That rule has been recognized by other courts, particularly in the context of mining operations. In
Matter of Atlantic Cement Co. v. Williams, 129 A.D.2d 84, 516 N.Y.S.2d 523 (3rd Dept. 1987) the Appellate
Division agreed that an action can be ungrandfathered due to a substantial change in the level of activity, but
found that:
Petitioner’s basic activities, however, appear to have remained unchanged since prior to the enactment of

SEQRA. There is no showing of a significant change in its blasting activities.

Id. at 92. Similarly, in Matter of Fletcher Gravel Co. v. Jorling, 179 A.D.2d 286 (4th Dept. 1992) the mining
activities were grandfathered because there was no substantial change in previously reviewed and permitted
activities.

Conversely, in Matter of Guptill Holding Corp. v. Williams, 140 A.D.2d 12 (3rd Dept. 1988) there
was evidence of a substantial difference in the level of mining activity from the pre-1975 levels to support a
determination that the increased activity was not grandfathered. In Guptill, the applicant’s permit renewal
application proposed an increase in the mining activity from 8 acres to 44 acres, a five-fold increase in the
acreage to be affected. The Third Department stated:
Consequently, there appears little question that the proposed renewal involved a substantial change from the
operations covered by the [previous] permit, justifying DEC’s further review of any significant

environmental effects and its demand for further information as to those effects.

Id. at 19.

SLC criticizes the ALJs’ Ruling for its failure to identify the proper baseline for assessing the change
in the level of operation. (SLC Appeal, p. 221). The appropriate “baseline” in this situation is the difference
in activity allowed under the 1990 Mined Land Reclamation Plan and those impacts associated with the
change in operation--i.e., the proposed activity versus the activity allowed. (SLC Appeal, p. 217). The
Mined Land Reclamation permit, issued on November 13, 1990, required that the mining operation be
conducted in accordance with the May 22, 1990 Updated Mined Land Reclamation Plan (MLRP). The 1990
MLRP indicated that the operation was designed to produce approximately 2 million tpy. In the DEIS, SLC
has proposed to increase the level of operation to approximately 6.1 million tpy, an increase of
approximately 4.3 million tpy (IC. Ex. 7, Appendix A, page A-10). According to SLC, using the pre-SEQRA
presently allowed activities as a baseline, only a substantial or material change in the level of those operations
will justify a determination to ungrandfather. SLC’s proposed three-fold increase in the rate of extraction
clearly demonstrates an activity that materially changes the level of the operation. However, after the DEC
has issued a mining permit, “the permittee shall not deviate or depart from the mined land-use plan without

approval by the Department of an alteration or amendment thereto.” 6 NYCRR § 422.1 (a). SLC’s proposal
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to extract 6 million tpy clearly deviates from the 1990 MLRP, therefore, SLC must get approval from the
Department before it extracts 4.3 million tpy more than the MLRP allows. Thus contrary to SLC’s
assertions, DEC’s mining regulations do limit operations to the descriptions contained in the MLRP.

The present case presents similar facts to Guptill and demonstrates the substantial change that the
courts said were lacking in Atlantic Cement and Fletcher Gravel. There is no question that the rate of
extraction is at least a three-fold increase over what was described in the previous Mined Land Use Plan and
1,300 % increase over the previous maximum rate of extraction. Moreover there will be a substantial increase
in the size and frequency of blasting.

SEQRA is concerned with the rate of extraction. The rate of extraction effects issues of blasting,
noise, dust and traffic. When a new mine is being reviewed, all those issues are considered and may be
determinative of the ultimate issuance of the permit or conditions attached thereto. See In the Matter of
Palumbo Block Company, (2001 WL Feb. 9, 2001). An increase in the rate of extraction of mining to in
excess of 6 million tpy from 2 million tpy together with an increase in truck traffic, noise and dust associated
with that expanded production, clearly constitutes increased level of activity that requires compliance with
SEQRA.

1. Increased Blasting is a Substantial Change of Activity Requiring Compliance
with SEQRA

SLC claims it will produce a maximum of 80,000 metric tons of material per blast. IC Ex. 7, DEIS
Appendix A; p. A-15. At the current approved extraction rate of 1.8 mty that equates to approximately 22.5
blasts a year, less than SLC’s claim of 2 blasts a month for its current operations. At its projected extraction
rate of 6.1 mty, there will be more than 76 blasts at the maximum level equating to between 1 and 2 blasts
each and every week of the year. Thus, from a weekly rate standpoint, the duration of an individual blast
may be similar but over a year there would be more than three times as many blast events (thus three times
the potential for offsite damage). Blasting effects are unpredictable - the more blasts, the more chance
something unexpected will happen with potentially damaging consequences.

The potential increase over the existing rate of extraction is even greater than over what may have
been approved in previous MLUPs. Currently, A. Colarusso & Sons removes 453,000 mty. At the
maximum blast level of 80,000 mty, that equals only 6.25 blasts a year, whereas SLC seeks permission to
increase the number of blasting events more than 12 times!

SLC understates the blasting impacts by claiming that the perception of blasting will be about the
same, except with a greater frequency. (IC Ex. 7, DEIS, p. A-17, emphasis added). This is inaccurate because
SLC has not conducted any study of the impacts on surrounding properties of existing blasting levels and an
assessment of the impacts from the increased activity. While individual blasts may not produce vibrations

sufficient to cause damage, the cumulative effects of a tripling of the number of blasts all at a maximum level
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is likely to cause structural damage. The cumulative effects of blasting were not addressed in the DEIS. (IC
Ex. 7, DEIS p. A-17, emphasis added). The DEIS states that all blasting will conform to the U.S. Bureau of
Mines guideline levels; however, this is of no comfort and provides no protection for nearby landowners,
since it only controls the size of individual blasts and does not address the cumulative impacts of frequent,
long-term blasting.

Current blasting occurs very infrequently and is of lesser magnitude than proposed by SLC.
Nevertheless, that change has not been fully studied. On May 23, 2001, after the DEIS was released for
public comment, SLC conducted some test blasting. On May 29, 2001, The Independent, a local newspaper,
reported that SLC placed 150 seismographs up to 4,000 feet from the blasting area to measure vibration. and
undertook a series of four test shots and one production shot. The Independent reported numerous citizen
reports of impacts from the test blasts. On that day, Daniel and Rebecca Iuliano, located at 17 Becraft
Avenue, Hudson, New York 12534, approximately 1.25 miles from the mine, reported that they felt a series
of blasts. (IC Ex. 79, May 25, 2001 Letter from Daniel and Rebecca Iuliano). They stated that the first blast
was strong enough to shake the pictures hanging on the walls and rattle the windows. While none of the
blasts on May 23, 2001 caused any visible damage to their home, the Iulianos are concerned about the future
damage to their home from long-term blasting. /d.19

Clearly, the increased frequency of blasting creates a substantial change in the scope or magnitude of

the mining activity and serves to “ungrandfather” the action from SEQRA.

B. The 1990 Stipulation Does Not Limit the Application of SEQRA.

While activities authorized by a Department consent order are exempt from SEQRA review, the 1990
Stipulation did not contemplate the increased rate of extraction and thus cannot exempt it from SEQRA.
SLC maintains that the mining operation is exempt from SEQRA review because the 1990 Stipulation
resolved an enforcement proceeding and such actions are exempt pursuant to 6 N.Y.C.R.R. § 617.5(c)(29).
The Ruling held that this regulation was inapplicable because the present matter is not an enforcement
proceeding but rather addresses new activity that was not the subject of the prior consent order. (ALJs’
Initial Ruling, p. 66-67). The new activity involved in this case is the three-fold increase in the rate of
extraction in the mine. Furthermore, the 1990 Stipulation only addresses the areal extent of the mining
activity. (IC Ex. 12(b), p. 2, fourth “Whereas” paragraph).

The 1990 Stipulation also provided that the permittee would conduct its mining operations in
accordance with the May 22, 1990 Updated Mined Land Use Plan (MLUP) which also included the updated
narrative to that plan. (Exhibit 12(b); paragraph 3(a)). Moreover, the Stipulation specifically recognizes that

19 While SLC has not directly appealed the issue, it appears that SLC may be seeking to overturn the ruling

to escape the ALJs’ condition that SLC undertake a pre-blast survey of nearby structures to assess potential damage
caused increased blasting. (ALIJs’ Initial Ruling, p. 135, condition 27)
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nothing in the Stipulation precludes the future application of the “ungrandfathering” provisions of SEQRA.
(IC Ex. 12(b), p. 2, sixth “whereas” paragraph).

As recognized by SLC, the MLUP referenced in that Stipulation projected an extraction rate of 2
million tons per year. (IC Ex. 7 DEIS, Appendix A, p. A-2). Thus, by the terms of the Stipulation, 2 million
tons per year is the currently permitted level of activity. Contrary to SLC’s claims, since it is bound by that
narrative, it is not permitted to mine in excess of 6 million tons per year. FOH has demonstrated that the
DEIS has failed to consider and mitigate the adverse impacts associated with the increased extraction rate.

SLC’s assertion that Stephentown Concerned Citizens v. Herrick, 280 A.D.2d 801 (3rd Dep’t 2001)
is analogous to the present situation is misguided. It was alleged in Stephentown that the construction and use
of retention ponds and its reclamation activities constituted a material change from the conditions in a 1990
permit. However, the activities by the mining company “were all authorized and, indeed, mandated by the
1994 consent order.” The Court concluded that the party’s actions were not subject to SEQRA review
because they were undertaken pursuant to an order in a enforcement proceeding. Id. at 804.

Stephentown 1is inapposite to the present situation because the 1990 Stipulation does not authorize or
mandate SLC to increase their mining extraction three-fold. According to Stephentown, the party to the
consent order is permitted to conduct the activities authorized by the consent order; it is not authorized to
conduct activities that were not contemplated by the consent order or previously obtained permit.
Furthermore, using SLC’s interpretation of Stephentown, and the fact that the 1990 Stipulation referenced the
extraction rate of 2 million tons per year, SLC is authorized to extract up to 2 million tons per year and not a
ton more. A further increase would, and does, require a modification of the mining permit.

Staff’s argument essentially consists of a determination that since there will be no change in the area
to be mined, the method of extraction, the areal extent of mining, etc. an increase in the extraction rate does
not warrant ungrandfathering the mining operation. Further, Staff asserts that as long as a mine stays within
the physical limits of the previously delineated MLUP, any substantial change in its operations is exempt
from any SEQRA review. Staff and SLC state that there were never specific rate restrictions upon the mining
activity. Staff and SLC are ignoring the fact that such restrictions have been placed. The 1990 Stipulation
restricts operations to the May 1990 MLUP which was based upon an extraction rate of 2 million tpy.

In Staff’s Appeal Brief, they claim that they are not concerned about the rate of extraction and there
is no specific restriction. (DEC Appeal, p. 25). That is a reversal of the position stated in the DEIS at p. 8-2
(“NYSDEC has interpreted [the 2 million tpy amount] as an absolute limit on the amount of mining that can
occur”) and at p. 8-3 (“However, NYSDEC contends that historical permitting documents impose a limit on
the rate of mining at 2.0 million tons per year”). Staff has not explained when and why it changed its mind in
determining that there are no specific restrictions on the rate of extraction. Deference should not be afforded
to an unsubstantiated reversal, especially when the reversal is contrary to established precedent.

Thus, the 1990 Stipulation which limited the extent of SEQRA review of the Greenport mine, was
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limited to the extent envisioned at that time and mined in the manner set forth in the MLUP. To hold
otherwise, and to permit modification of operations at the mine to increase to an unfettered rate, is
completely contrary to ECL §8-0111(5)(a) and the holdings of Matter of Salmon v. Flacke, 61 N.Y.2d 798
(1984) and Matter of Atlantic Cement Co. v. Williams, 129 A.D.2d 84 (3rd Dept. 1987).

SLC argues that the 1990 Stipulation is exempt from SEQRA as an enforcement action and that
anything subsequent thereto is also exempt. SLC also mischaracterizes Matter of Fletcher Gravel Co. v.
Jorling, 179 A.D.2d 286 (4th Dept. 1992). In Fletcher, the Court noted the previous permits contained an
express provision of no restriction on regular quarry operations. Fletcher dealt with flexibility in the use and
placement of equipment, the height of stockpiles and the location of haulageways. It did not concern a three-
fold or greater increase in the mining activity itself. The Court in Fletcher noted the holding of the Court of
Appeals in Salmon v. Flacke and agreed that there could be change in operation so substantial as to
ungrandfather an action under SEQRA. Fletcher, 179 A.D.2d at 290. While that was not the case in Fletcher,
a three-fold increase from 2 million tpy to an excess of 6 million tpy clearly must be, because if not in this

case, when will it ever apply?

C. Maintenance of Becraft Ridge Is Not a Moot Issue since SLC Has Not Signed the
Stipulation and Has Conditioned its Approval upon its Terms.

In addition to the requirement that the increased extraction rate be subject to SEQRA, the areal extent
of the mining should also be ungrandfathered under ECL §8-0111(5)(a)(1). SLC argues that the visual impacts
from the removal of Becraft Ridge rise in no way from the Greenport Project or the proposed mining permit
modification, regardless of extraction rate and can not serve as a basis for ungrandfathering or be subject to
SEQRA’s requirement to mitigate impacts from the Greenport Project. (SLC Appeal, p. 226). As fully
discussed at the Issues Conference, maintenance of Becraft Ridge is important for maintaining the visual
character of the area. (Tr. pp. 945, 950-51 (Baker); Tr. pp. 953-55, 1623-24 (West); Tr. pp. 2022-24
(Caffry)).

Where it is practicable to modify the action so as to mitigate adverse environmental effects, it is
appropriate for the DEC Commissioner to exercise her authority to ungrandfather the action. Matter of
Rome-Floyd Residents Association v. Flacke, 113 Misc.2d 990, (Sup. Ct. Oneida County 1982) aff’d, 93
A.D.2d 981 (4th Dept. 1983) (work on project had not progressed to the point where necessary mitigation
measures could not be practicably designed as opposed to alternative sites which were not practicable).

In this case the practicability of the modification - the preservation of Becraft Ridge - is not in
question. SLC in its agreement with Columbia County has already agreed to maintain the ridge line.
Therefore, SLC can not argue that it will be impractical to force them to maintain the Ridge.

Even though SLC has an agreement with Columbia County to maintain the Ridge, SLC has refused to
amend its MLUP to reflect the change and DEC staff is also unwilling to include the change. As stated
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above, SLC’s illusory promise to stipulate to maintain the ridge does not render this issue moot. SLC stated
that it will not stipulate to a permit condition to leave Becraft Ridge intact, unless all approvals for the
Project are granted. SLC is attempting to render an issue moot by promising to stipulate to a condition in the
future. As aresult, SLC’s agreement with the County is an illusory commitment. That agreement is only
enforceable by the County and is not enforceable against any entity to which SLC transfers the property.
Since SLC is willing to mitigate the adverse effects of its otherwise permitted removal of the ridge line, the
mining permit should be amended to reflect that condition. Otherwise the commitment is neither enforceable
by DEC nor the affected citizens under ECL §71-1311.

IX. The Ruling Properly Requires Supplementation of the Record with Respect to Alternatives.

In their ruling, the ALIJs correctly noted that there was insufficient factual information in either the
DEIS or the testimony provided at the Issues Conference to support the claims by SLC regarding the lack of
available raw materials at its Catskill site and a cost comparison concerning the reconstruction of the project
at the Catskill facility. (ALJs’ Initial Ruling, p. 127). Once again, SLC, in its appeal has mischaracterized the
nature of the ruling and has briefed issues that were not ruled on by the ALJs. Recognizing the
Commissioner’s deference to the factual determinations made by the ALJ, the ruling should stand and SLC
should be required to supplement the record.

Without proper alternative site analysis, the comparative assessment required under 6 NYCRR
§617.9(b)(5)(v) cannot be made nor can any finding pursuant to 6 NYCRR §617.11(d). The failure of SLC to
provide a description and evaluation of reasonable alternative sites for the proposed Project, particularly the
Catskill facility, to a level of detail sufficient to permit a comparative assessment of the alternatives mandate
that the Department require SLC to provide further documentation concerning the reserves at Catskill and
cost comparison data between the proposed site and Catskill. ALJs’ Initial Ruling, p. 133-34 citing In re
Dalrymple Gravel & Contracting Co, Inc., 2001 WL 1172598, *10 (Sept. 25, 2001); Bronfman v. Flacke,
127 A.D.2d 833 (2nd Dep’t 1987).

SLC criticizes the Ruling by asserting that the cases cited lend no support for the directive to
supplement the analysis of the Catskill site. (SLC Appeal, p. 234). SLC’s interpretation of the Ruling and
applicable law is misguided. Bronfman states that “an adequate analysis of the alternatives was made and is
further evidenced in supporting documentation prepared with the draft EIS, and in the thorough discussion
and scrutiny concerning the alternatives at the public hearing.” See Bronfman 127 A.D.2d at 835. The Ruling
states:

The SLC DEIS consists largely of unsupported narrative, and does not refer to “existing documents or other
studies, projections based on supportable contentions; and/or evidence that clearly excludes the alternative

from consideration with respect to the Catskill alternative.”
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ALJs’ Initial Ruling, p. 133. As demonstrated below, due to SLC’s failure to provide sufficient information
regarding alternative sites, the Ruling correctly cites Bronfman for its authority to require SLC to provide
additional information concerning alternative sites.

Furthermore, the law with respect to the requisite alternatives analysis under SEQRA is not in
question. DEISs are governed “by a rule of reason” but require sufficient information to provide a
comparative assessment of the relative alternatives. Webster Associates v. Town of Webster, 59 N.Y.2d 220
(1983); Gerrard, Ruzow, Weinberg, Environmental Impact Review in New York, Sec. 5.14[3]. While SLC
provides a list in its brief of the supposed information constituting its alternatives analysis, (SLC Appeal,
pp. 230-231) the simple fact is that other than those unsubstantiated statements, there is no objective
documentary support of the claims made by SLC. It is not necessary to address each and every one of those
individually; it is simply sufficient to identify one of the most glaring omissions which was similarly
identified by the ALJs. This omission concerns the claim by SLC that proven limestone reserves at Catskill
are insufficient to support the proposed project. Nowhere in the DEIS, the supporting materials or in the
Issues Conference, is there any identification of what those limestone reserves are. This fact was further
identified at the Issues Conference (Tr.1585) and was not repudicated by SLC.

The fact that Staff concurs with the alternatives analysis performed by SLC provides little
justification for not requiring a more careful analysis. The ALJs determined as a matter of fact and law that
there is insufficient information in the record to support the conclusions about the choice of alternatives. The
ALIJs properly determined that this is not an issue at this time for adjudication simply because there are
insufficient facts in the record upon which a determination to proceed with adjudication can be made. Once
SLC provides the factual support for its alternatives analysis, the intervenors will have the burden of coming
forward to determine whether there is an adjudicable issue on alternatives.

The issues of the available mineral resources and the cost of the alternatives is clearly relevant since
the Department must balance the alternatives against the adverse impacts associated with the Greenport
Project before it can determine to go forward. See Bronfman, 127, A.D. 2d at 385. While the possibility that
the applicant may have to cease operations at Catskill while the facility is rebuilt is not in the interest of the
applicant, the Department is not constrained in its analysis under SEQRA to solely consider the applicant’s
interest but must balance those legitimate interests and the relative costs to the applicant of ceasing
operations against the comparative benefit to the environment of reconstructing the project on the existing

site rather than intruding on an area without an industrial presence of the scale proposed by SLC.

X. The ALJs’ Decision to Require SLC to Supplement the Record by Filing a Record of
Compliance Should Be Upheld.
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For reasons that can only be attributed to its reluctance to disclose its true operating history, SLC
strongly objects to the ALJs’ requirement that SLC submit a Record of Compliance form and that the
Department investigate that form for information regarding the commonality of interest between St. Lawrence
Cement, LLC, St. Lawrence Cement Co., Inc. and Holnam. Interestingly, DEC Staff has not objected to this
aspect of the ruling.

While SLC seeks to understate the nature of its past violations at the Catskill facility, the ALJs
clearly based their decision on the fact that Staff admitted it had not investigated the relationship of SLC with
the other companies. The ALJs also based their decision not simply on the amount of the fines assessed
against the Catskill facility, but the fact that so many of the violations at Catskill related to the failure of SLC
to properly operate air pollution control devices and to install RACT equipment at the cement kiln. (ALJs’
Initial Ruling, p. 141).

As the ALJs pointed out, investigating SLC’s record of compliance is important for determining
whether additional conditions in the permit are needed to assure compliance. A company with a lax record of
operations warrants more stringent control measures to assure that the plant operates as intended. This is
particularly important in a case such as this where one of the largest industrial facilities in the state is being
proposed.

SLC’s claims that it is a responsible corporate citizen and operates its facilities in accordance with
their operating requirements is belied not only by its past operational history at Catskill and the operational
problems at other facilities operated by its parent Holnam, but even by a brand new St. Lawrence Cement
facility in Camden, New Jersey. In Camden, SLC was recently permitted to operate a granulated blast slag
furnace facility which grinds GBSF into an additive for cement. That project has been the subject of intense
controversy and the subject of citizens’ actions alleging violations of the environmental justice provisions of
the EPA regulations. Notwithstanding the scrutiny the facility has been subject to, on January 4, 2002, the
New Jersey Department of Environmental Protection assessed a fine against SLC for over $20,000.00 for
violations of reporting and monitoring requirements. As reported in the Philadelphia Inquirer, January 17,
2002, page B4 (a copy of the text of the article is attached hereto as Exhibit A ), New Jersey DEP assessed
the maximum fine possible against St. Lawrence for failure to report dust emissions data and for having the
equipment used to monitor emission not operating between July 12th and September 23rd, 2001. While SLC
will undoubtedly claim that St. Lawrence Cement Company, LLC is a separate corporate entity from St.
Lawrence Cement Company, Inc. that is a specious distinction. It is nothing more than a localized holding
company and it is incumbent upon SLC to explain the operating relationship between the entities and for the
Department to investigate these very recent and very serious continuing operating problems at a brand new
facility. SLC cannot simply establish a shell corporation for one localized facility and ignore the inter-
relationship of the cement operating facilities of the whole group. In fact, SLC’s appeal brief implicitly

recognizes the coordinated nature of the companies when it refers to “SLC’s significant investment in an
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infrastructure, including numerous shipping terminals in and outside of New York, to support and enhance
the use of barge shipments.” (SLC Appeal, p. 249). Thus, SLC cannot on one hand disclaim any relationship

with other SLC and Holnam entities and on the other use those companies as evidence of its commitments.

XI.  The ALJs’ Decision Requiring SLC to Identify Emission Reduction Credits as Part of
the Issues Conference Process Should be Upheld.

Under the draft air pollution control permit issued by DEC, SLC has agreed to limit its annual
emissions of nitrogen oxides (NOx) to 4121 tons per year. Issues Conf., Ex. 12, Permit Condition 68. In
addition, the Project will emit approximately 129 tpy of volatile organic compounds (VOCs) annually.
Issues Conf., Ex.8, Air Permit Application, p. 1-6. As discussed in greater detail in Section III above, both of
these contaminants are ozone precursors and are therefore regulated under the State’s nonattainment New
Source Review (NSR) program. Because the Greenport project is a NSR source, SLC must offset emissions
from the project at a ratio of 1.15 to 1 by obtaining emission reduction credits (ERCs) from another
source.20 In response to concerns raised by FOH, the ALIJs required SLC to identify the source(s) and
quantities of ERCs obtained for this project within sixty (60) days. ALJs’ Initial Ruling, p. 18. SLC has
objected to this requirement on the ground that the ALJs purportedly lacked a legal basis for their ruling. For
the reasons set forth below, the Commissioner should reject SLC’s appeal and defer to the ALJs on this
issue.

As the ALJs acknowledge, the State’s nonattainment NSR regulations require that ERCs be
established prior to permit issuance. In particular, 6 NYCRR § 231-2.4(b) provides that the applicant must
submit a list of offset sources, including the name and location of the facility, the DEC ID number, if
applicable, either with its initial permit application or afterward. If the list is submitted after DEC’s notice
of complete application, then a supplemental notice and public comment period is required. This process
ensures that the public has an opportunity to review and comment on the source of ERCs identified by the
applicant.

In this case, SLC failed to identify the source of its ERCs with its permit application. In response to
concerns raised by FOH, SLC stipulated at the hearing that most of the ERCs would come from the
shutdown of the kiln at Catskill. Trans. p. 107. However, SLC conceded that some additional quantity of
NO, ERCs will likely be required over and above those from Catskill. Trans. p. 114. In light of “the

proceedings already set in motion by this application and the precedent of other permit proceedings before

DEC in which the ALJ required the receipt of ERC information prior to the close of the issues conference,”

20 In keeping with that requirement the draft air permit indicates that SLC will obtain emission offsets for
NOx and VOCs of 4,740 tons and 149 tons, respectively. Issues Conf., Ex. 12, Draft Air Permit, Permit Conditions 37

and 38.
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the ALJs decided to require the submission of ERC information now rather than later. In support of that
decision, the ALJs’ cited In re KeySpan Energy (Ravenswood), 2001 WL 470660, *5 (Apr. 18, 2001) in
which staff identified ERCs as an issue for adjudication and required submission of this information as part of
the application.

SLC protests the ALJs’ decision in this case, arguing that the regulations do not expressly require it to
submit this information now. SLC distinguishes KeySpan on the ground that staff in that case specifically
identified ERCs as an issue whereas they have not done so here. SLC Appeal, pp. 242-244. By focusing on
staff’s interest (or lack thereof) in the issue of ERCs, SLC is arguably conceding that DEC and, by extension,
the ALJs, have the authority to require applicants to identify ERCs during the permit review process. This
discretion is reflected in several recent decisions, each of which has adopted a slightly different approach to
addressing ERCs. See, e.g., In re Ramapo Energy LP, 2001 WL 827903 (July 13, 2001) (upholding decision
of ALJ relating to availability and verifiability of ERCs; ALJ declined to hold issues conference record open
on subject of ERCs); In re Mirant Bowline, 2001 WL 429863 (Mar. 30, 2001) (holding issues conference
record open on ERCs). The range of decisions on ERCs suggests that ALJs have considerable discretion in
deciding when to require submission of information regarding ERCs. The Commissioner should not interfere
with the ALJs’ exercise of that discretion in this case.

SLC makes much in its decision of the fact that the Greenport project, unlike the power plant in
KeySpan, will not be located in the downstate severe ozone nonattainment area, where it is purportedly more
difficult to obtain emission offsets. SLC Appeal, p. 244. Given the large number of ERCs SLC will be
required to obtain to operate the massive Greenport project, it too, may face difficulties obtaining the
necessary ERCs. While many, if not most of these ERCs may come from the shutdown of the Catskill
facility, creditable emission reductions from Catskill have not yet been quantified, making any prediction
about how many additional ERCs SLC may need impossible. Under these circumstances, the ALJs’ decision
to address ERCs as part of the current review process is sensible.

FOH is at a loss to understand why SLC is protesting this relatively minor requirement. SLC needs
almost 4900 tons of ERCs to operate the Greenport facility. SLC has specifically stipulated that it will close
down the Catskill plant and obtain the majority of its ERCs from there; as indicated at the Issues Conference,
however, it will likely need additional NOy ERCs. (Tr. p. 114.) Since SLC cannot operate the Greenport

facility until it obtains the necessary ERCs, it would seem to be in the company’s best interests to identify
the source of all of its necessary ERCs as soon as possible. Acting now, as part of the issues conference
process currently underway, will prevent unnecessary delays later and will ensure that all parties -- SLC,

DEQC, the intervenors and others -- have an opportunity to review and comment on this information.

XII. A Permit Condition Limited Truck Traffic is the only way to assure that SLC’s demonstration that

no Adverse Traffic Impacts will occur.
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SLC objects to the ALJs’ requirement that the permits contain a condition limiting truck traffic to 120
trips per day, despite the fact that SLC itself set that limit when it undertook the traffic study in the DEIS.
SLC argues that the ALJs’ lack jurisdiction to impose a traffic condition and that the request by FOH lacked
a substantive basis to warrant such a condition. SLC is in error on both counts.

While SEQRA does not expand the jurisdiction among agencies, it also imposes upon the lead agency
a requirement to look at all of the adverse environmental impacts associated with the project. In this case,
while the Department of Transportation (DOT) found no problems with SLC’s traffic analysis, neither do
the conditions imposed by the ALJ constitute any kind of infringement upon the jurisdiction of DOT. DOT
did not participate at these Issues Conference nor were they privy to the comments of FOH and others
regarding the narrow view of potential traffic impacts presented in the DEIS. Thus, there is no record as to
whether DOT would view the traffic study as adequate if the presumption that 80% of product shipped by
SLC by barge was not followed. By imposing the condition, the ALJs have not directed any installation of
any signalization or road improvements which would be within the expertise of DOT. Rather they are
simply holding SLC to the assumptions which were the underlying factor in the DEIS.

Similarly, SLC has mischaracterized FOH’s position in this regard. In its petition, FOH recognized
that the general methodology applied by the SLC was accurate and that as presented and based on the
assumptions upon which it was conducted there were no adverse impacts on the surrounding road networks.
However, SLC conducted its analysis upon the assumption that 80% of its product would be shipped by
barge and that only 120 trucks a day would be used to satisfy the “local” market for cement. FOH
questioned that since there were no restrictions guaranteeing such a trip distribution there was no way of
guaranteeing that the assumptions made in the DEIS would in fact come true. Contrary to SLC’s statement
in the DEIS, FOH did make a competent offer of proof from Henry Boucher of CDM who is prepared to
testify that a significant variation upon the trip generation projected by SLC would likely result in significant
adverse impacts on traffic. (IC. Ex. 39, p. 63).

The issue boils down to a simple one, SLC chose on its own to assume a certain breakdown of its
shipment of product and assumed that only 120 trucks a day would be used to distribute cement. That
became the basis of the DEIS and the demonstration of no adverse impacts. Had SLC chosen a higher number
and had demonstrated that a higher number of trips would not result in any adverse impacts, a higher
condition would have been appropriate. However, SLC has set the stage for its scope of operations and must
be obligated to live by it. The fact that SLC’s numbers may not be accurate or possibly understate the range
of impacts is highlighted by SLC’s own appeal brief. At footnote 123 of the brief (SLC appeal brief page
253), SLC points out that the environmental assessment form originally estimated “168-192 truck trips per
day, not 120". SLC Appeal, p. 253, fn. 123. Nevertheless, those numbers were not used by SLC in its traffic
analysis which instead used the number of 120. As further discussed elsewhere in this brief, SLC has shown

a proclivity to represent its operations on one level so as to avoid an appearance of adverse environmental
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impacts and then hold that it is not bound by those representations in any operating circumstance. For
instance, as discussed above, in the 1990 Mined Land Use Plan, SLC based its operation on an extraction rate
of 2 million tons per year but has since claimed that it could operate at 6 million tons per year without the
need to modify the environmental analysis associated with that plan and, in fact, that the operation would
not even be limited to 6 million tons per year, but would have no upper limits. In effect, SLC is claiming that
its impacts are limited while refusing to accept permit restrictions embodying those limits.

SLC argues that market forces will dictate and limit its use of trucks to transport cement. However,
SLC has never defined what it means by “local” markets and whether they include areas to the north such as
in Albany, Saratoga, Plattsburgh, or to the east in Connecticut, Western Massachusetts and Vermont, and
areas where barge traffic is not feasible. Should SLC feel that it requires the market flexibility to be able to
ship more of its product out by truck, it is free to do so provided the increased traffic was addressed in its
environmental analysis. Should it turn out that SLC needs to ship out more products by truck, it is always
free to seek a modification of its permit to expand the quantity of materials going out by truck after it
conducts the necessary traffic study. FOH and the ALJs are simply asking SLC to be bound by the
representations it has presented. If those are not realistic then the study that was proffered needs to be

reconstituted.
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CONCLUSION

Based upon the foregoing, the appeals of SLC and Department Staff should be denied.
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