
THE LAW OFFICE OF

KENNETH J. DOW
P.O. BOX 25   ♦   22 COUNTY ROUTE 9   ♦   MELLENVILLE, NY  12544

(518)817-7394 (C)   ♦   KENDOWLAW@HOTMAIL.COM

June 3, 2013

TO:  Deputy Secretary of State George Stafford, NYS Department of State,
   Division of Coastal Resources
  Director James Sproat, NYS OGS Bureau of Land Management
  Mr. William Sharp, attorney, NYS DOS Division of Coastal Resources
  The Hon. William Hallenbeck, Mayor, City of Hudson
  Mr. Donald Tillson, Chairman, City of Hudson Planning Commission
  Mr. Donald Moore, President, CIty of Hudson Common Council

RE:  Ownership and transfer of 4.38 acre Hudson Waterfront parcel

Dear Sirs:

On behalf of The Valley Alliance, a coalition of residents and businesspeople in the City of 
Hudson, I am writing to request that your agencies provide an advisory opinion on the following 
urgent matter. My client’s question involves the ownership and transfer in 1981 of lands along 
the City of Hudson Waterfront, west of the railroad tracks, and extending along and into the 
Hudson River.

It has come to my client’s attention that in December, 1981, the City of Hudson sold to St. 
Lawrence Cement a roughly 4.38 acre parcel on the City’s waterfront that the City had acquired 
in 1969 from the Lone Star Cement Company. This transaction was recorded at the Columbia 
County Real Property Department and is described in the minutes of the City of Hudson 
Common Council. 

The 1981 sale has become relevant again because the City of Hudson has been negotiating an 
agreement with St. Lawrence Cement’s successor, Holcim US, which would include the transfer 
back to the City of these same lands—in addition to other neighboring acreage—in exchange for 
certain legislative, zoning and tax considerations. A surveyor’s diagram indicating the location of 
these 4.38 acres within the larger land transaction now contemplated is attached, along with other 
relevant documents turned up by my client’s research.

Putting aside other questions for now about the legality of the currently proposed agreement, the 
Valley Alliance’s research into the 1981 sale has turned up new information suggesting that this 



riverfront land was not properly alienated as required by longstanding and well-established New 
York Law. Specifically, for the past 100 years, General City Law § 20 has barred the alienation 
of waterfront lands.1 Absent specific and express authorization from the New York State 
Legislature, the City of Hudson would have had no power to alienate its waterfront lands. As far 
as we can ascertain, no such legislative authority was ever obtained.

If, as the evidence indicates, the City of Hudson had no lawful authority to alienate the subject 
lands, the 1981 transfer may be void, and despite the City’s purported sale of this acreage, the 
City of Hudson may, in fact, still own the lands in question. If indeed the 1981 sale was not 
properly transacted and is subject to nullification, that fact would be of urgent current relevance 
to the City’s pending negotiations to re-acquire, in exchange for consideration, waterfront lands 
it already owns.

A good-faith search of public records has been conducted by my client, including those held at 
the Columbia County Real Property Department, the Minutes of the City of Hudson Common 
Council from 1980-1982, microfilm newspaper archives, and State legislative records, to 
establish whether the 1981 transaction was lawfully authorized.

Our review focused in particular upon the question of whether the City obtained an Act of the 
Legislature to authorize this sale. Following a request from the Preservation League of New York 
State, State Legislative Librarian James Giliberto at the Capitol has stated that he found “not a 
trace” of any such authorization during the 1980-1982 period. We also find no references to the 
above-referenced law or invocation of exceptions in the City Council minutes, Real Property 
documents, or published reports. Rather, the City at the time characterized the sale as being 
pursuant to Municipal Home Rule, which does not override these other prohibitions. 

Thus having exhausted all obvious avenues for determining whether this sale was properly 
conducted—and finding no evidence that it was—my client requests that your agencies verify 
whether an Act of the Legislature was passed in relation to this sale.

It is our understanding that if the City of Hudson failed to obtain from an act of the State 
Legislature an exemption from the express dictates of Gen. City Law § 20, then such conveyance 
would have been made unlawfully and without authority, and would be void.

We note that in an advisory opinion to the City of Hudson in 2012 regarding a different 
Waterfront parcel (located at Hudson’s North Bay), DOS attorney William Sharp noted this same 
prohibition as a reason why such lands could not be leased or sold to an independent 
organization. Mr. Sharp advised, in his memorandum to City Attorney Cheryl Roberts regarding 
the “General Prohibition on Alienation of Waterfront Property,” that:

1 Chapter 247 of the 1913 Laws of New York.



”General City Law§ 20(2) prohibits the alienation or divestiture by a city in its waterfront 
property. It states, ‘the rights of a city in and to its waterfront, ferries, bridges, wharf property, 
land under water, public landings, wharves, docks, streets, avenues, parks and all other public 
places, are hereby declared to be inalienable.’”

Mr. Sharp cited among others the well-known case of Gladsky v. City of Glen Cove, 164 A.D.2d 
568 (2nd Dept. 1991), app. den. 78 N.Y.2d 859, about which he wrote “the Appellate Division 
has held that a city may not sell its waterfront property without an act of the State Legislature... 
The Court stated, ‘waterfront property ... is entitled to special protection by virtue of its 
geographic location rather than by virtue of its use ... Waterfront property is intrinsically 
unique.’” Mr. Sharp, whose full memorandum is attached, further added that “In those rare 
instances in which city waterfront or park land has been conveyed to private owners, the State 
Legislature has passed a special act authorizing the conveyance,” citing as an example the Broad 
Channel Conveyance Act of 1973. It seems to be entirely clear that express legislative 
authorization is required in order to permit the sale or alienation of a city’s waterfront lands.

Our understanding of the consequences of noncompliance with such requirement is that the 
purported land sale and deed conveyance was and remains void.  See, e.g., Heckman v. United 
States, 224 U.S. 413, 438, (U.S. Supreme Court, 1912); (In matter related to alienation of Indian 
lands without required statutory authorization; “…conveyances obtained in violation of 
restrictions would be void. That, of course, is true”); Solar Line, Universal Great Brotherhood, 
Inc., v. Prado, 100 A.D.3d 862 (2nd Dept., 2012) (“deed is void on the ground that Prado did not 
obtain court approval for the transfer and, thus, the transfer violated Not–For–Profit Corporation 
Law §§ 510 and 511.”); Potter v. Collins, 156 N.Y. 16, 30-31, (Court of Appeals, 1898). (“The 
resolution of the common council in 1851 was void, inasmuch as it purported to do something 
not within the powers of that body…[T]he title of the municipal corporation to the public streets 
was held in trust for the public, and the power to regulate those uses was vested solely in the 
legislature. It might delegate that power…but, without such delegation, any such act by the 
corporation…would be invalid.”); Marsh v. Ne-Ha-Sa-Ne Park Ass’n, 25 A.D. 34, 39, (3rd Dept., 
1898) (Distinguishes between real property tax sales in which irregularities are, on one hand, in 
respect to form and manner and, on the other, “jurisdictional in they sense they lie at the 
foundation of the…power to sell…[and] cannot be made at all, and…cannot be cured.”); City of 
Rochester v. Carnahan, 57 Misc.2d 704 (Sup. Ct., Monroe Cty., 1967), (“if the properties in 
question are part of the lands conveyed to the City for park purposes by Henry S. Durand in 1908 
as claimed by the City, the deed to the defendant is void and must be set aside and cancelled.”).

Moreover, it is our understanding that, because the 1981 sale was in contravention of statute, of 
which the purchaser had notice, the nullification of the 1981 transfer of land from the City does 
not necessarily require the return of the consideration received by the City in exchange for such 
land. In Heckman, the U.S. Supreme Court opinion stated: “It is said that the allottees have 
received the consideration,…Where, however, conveyance has been made in violation of the 
restrictions, it is plain that the return of the consideration cannot be regarded as an essential 
prerequisite to a decree of cancelation….The restrictions were set forth in public laws, and were 
matters of general knowledge. Those who dealt…contrary to these provisions are not entitled to 



insist that they should keep the land if the purchase price is not repaid, and thus frustrate the 
policy of the statute.” Heckman v. United States, 224 U.S. 413, 446-447. But, see, City of 
Rochester v. Carnahan, 57 Misc.2d 704 (Sup. Ct., Monroe Cty., 1967).

Furthermore, the lapse in time since the sale does not appear to stand in the way of establishing 
the City’s title to the purportedly conveyed lands. It seems clear that there exists no right of 
adverse possession against public lands. Nor, where a purported sale is void for fundamental lack 
of authority rather than voidable for a technical, procedural irregularity, is there any statute of 
limitations for correcting such errors. See, Cameron Estates v. Deering, 308 N.Y. 24, (Court of 
Appeals, 1954); (“There is a vast difference between a tax deed voidable for irregularity in the 
proceedings and a tax deed void because the proceedings were a nullity…such recording was a 
nullity and did not set the statute running at all.”); Union & New Haven Trust Co. v. People, 15 
A.D.2d 1 (3rd Dept., 1961), (holding seventy-eight years after an unauthorized deed transfer that 
“the conveyance was void due to noncompliance with the then existing law.”). Factors such as 
the City’s having taxed the property since 1981, or that it was the City’s error to have improperly 
sold the property, do not appear to estop the City from now establishing its proper title. City of 
Geneva v. Cayuga Oil Co., 135 Misc. 673 (Sup. Ct., Ontario Cty., 1929); see, also, City of 
Mount Vernon v. New York, N.H. and H.R. Co., 232 N.Y. 309 (Court of Appeals, 1922).

If the 1981 sale is void, then the City’s ownership of the acreage would require no new sale, 
taking or other transaction. The City of Hudson would not need to “take back” such lands, as 
they would never have validly left its ownership despite any and all recorded deeds, contracts, or 
other records apparently to the contrary. If this is indeed the case, that fact would be of urgent 
relevance to the City’s pending negotiations, as they would involve Hudson re-acquiring in 
exchange for consideration waterfront acreage it already owns.

The matter of the broader land transfer including this acreage already has been submitted by the 
City to its Planning Commission, and the Mayor has been authorized by the Council to negotiate 
and sign an agreement which would involve it. There is no sense, either from a legal or public 
policy standpoint, for the City to continue negotiating to acquire lands if it already owns them. 
(We note that the negotiations with Holcim seem currently to be suspended; the negotiations 
could well resume, however, either with Holcim or with an unidentified entity to which Holcim 
is reputedly negotiating to sell their land holdings). But even apart from current negotiations, if 
this land may in fact belong to the People of the City of Hudson, the question of its ownership 
needs to be resolved, and we respectfully request that your agencies conduct an investigation and 
provide an opinion on this matter. 

If evidence comes forth that the necessary Act of the Legislature was indeed secured for the 1981 
sale despite there being no obvious reference to such in local or State records, such discovery 
would resolve that portion of this matter. My client does continue to assert and believe that there 
are numerous other problems with the currently proposed transaction, but would ask that this 
immediate question be addressed as soon as practicable.



Sincerely,

Kenneth J. Dow

Attachments:  Surveyors’ Diagram of Approximate Location of Parcel
   Memorandum from William Sharp to Cheryl Roberts
 
   Additional supporting documents can be downloaded via:
   http://www.hudsonwaterfront.org


